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TO 



THE RIGHT HONORABLE 



Sir WILLIAM ALEXANDER, Knight, 



LORD CHIEF BAROV OF THE COURT OF EXCUSaUER. 



My Lord, 

From the high estimation in which 
your Lordship is universally and de- 
servedly held, I am fully sensible you need 
no eulogium from any one, much less from 
so humble an individual as myself; yet I 
cannot let this opportunity pass without 
acknowledging with unfeigned gratitude, 
the very great urbanity and kindness I 
have ever experienced from your Lordship, 
since I have had the honor of holding my 



VI DEDICATION. 

present office ; as well as your condescen- 
sion in allowing me the gratification of 
dedicating this work to your Lordship. 



I have the honor, 

My Lobd, 
To remain your Lordship^s most obedient, 
And most obliged humble Servant, 

THE AUTHOR. 

35, Bedford Place, 
lOihJan. 1831. 



ADVERTISEMENT. 



A C0KSIDERA3LK number of attomies having 
lately been admitted on the Plea Side of th^ 
Court of Exchequer, and the practice thereof 
altered by the recent Act of Parliament and 
Rules of Court, and the same not being generally 
known, the author (having been repeatedly ap. 
plied to for information), considered it might 
be useful to the profession, to publish a work, 
which would, as concisely as possible, give a 
general view of such practice. 

The object being to explain such parts as are 
peculiar to this Court, the Author has con^ 
ceived it unnecessary to do so at full length, 
where it is similar to that of the other Courtis 
of Common Law, or where it has been uniform 



N 



Vlll ADVERTISEMENT. 

for a great length of time; as by so doing he 
Fi^ist have greatly increased the bulk of the 
work, and consequently rendered it more ex- 
pensive. Being of necessity compiled with 
much haste, he trusts it will be received with 
indulgence. 

The Author thinks it right to add, if it 
should be objected that the whole of the Act 
of Parliament need not have been printed in 
the Appendix, and that some of the very com- 
mon forms might not be required by London 
practitioners, that with respect to the first, 
two-thirds of the Act being directly applicable 
to this work, it was thought better to give 
it entire; and, with respect to the second, 
although extremely desirous of leaving out 
every thing that could possibly be considered 
superfluous, yet it having been represented to 
him that as this work would, in all probability, 
be required in a part of the country, where the 
practice and forms of this Court are but little 
known, it would be necessary to retain them. 
The Author has forborne giving the longer and 
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more special forms, as they are the least wanted 
in the country; and practitioners in London 
may always obtain them, from those very ex- 
cellent and accurate works already published, 
by Mr. Tidd and Mr. Archbold. 

The Author intended to have given a gene- 
ral view of the statutes, rules, and decisions re- 
lating to costs ; but having been much pressed 
for the immediate publication of the work, he 
has been reluctantly compelled, for the present, 
to defer it. 

Six weeks have scarcely elapsed since the 
commencement of the work, and its utility 
would in some measure have been defeated, 
had it not been published by the first day of 
HtUiry Term. 

35, Bedford Place, 
\Otk Jan. 1881. 
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CHANCELLOR AND BARONS OF THE EXCHEQUER. 

Chancellor. 
The Right Honorable Viscount Althorp. 

Barons, 

The Right Hon. Sik William Alexander, 
Knight, Lord Chief Baron, Grosvenor 
Square. 

Sir John Bayley, Knight, Bedford Square. 

Sir William Garrow, Knight, Great George 
Streety Westminster. 

Sir John Vaughan, Knight, Langham Place. 

Sir William Bolland, Knight, Adelphi Ter- 
race. 
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THE 



DUTIES 



OF THE 



OFFICERS OF THE COURT. 



THE CLEEK OF THE FLEAS AND HIS DEPUTY, 

The duties of the Clerk of the Pleas are 
performed by his Deputy {usually called the 
Master), and are as follow : — 

To sign all original, mesne, and judicial pro- 
cess, issuing out of the Office of Pleas (except- 
ing: stibpcenas ad respondendum, and subsequent 
piLsTof contempVthe«»n); to sign and en- 
ter rules made in court, or supposed to be 
so made, in suits prosecuted in the said office ; 
to give rules for pleas, and certain other pro- 
ceedings ; to sign judgments, as well interlo- 
cutory, as final; to docket final judgments, 
and to give certificates for registering memo- 
rials thereof, if required ; to enter all original 
process; to enter a minute of all deeds and 
recognizances enrolled, and to certify the en- 
rollment of deeds; to sign and pass records 

B S 



4 DUTIES OF THE OFFICERS, 

oi nisi prius^ and records sent by mittimus for 
trial, in Counties Palatine ; to sign exemplifi- 
cations of records; to tax all bills of costs 
relating to suits in the Office of Pleas ; to 
* take afli davits to hold to bail ; to strike 
special juries in suits on the Plea side of the 
court; and to examine all proceedings re- 
ferred to him by the court, and to report on 
the same. 

It is also his duty to administer the oaths 
to attornies admitted in this court, and to 
enroll their names in a book kept for that pur- 
pose: to enroll annual certificates of attor- 
nies, who wish to have them enrolled in this 
court: and to enroll the admissions of at- 
tornies admitted to practise in either of the 
late courts of Great Session in the Principality 
of Wales. 

The Clerk of the Pleas is also, by virtue of 
his office. Clerk of the Errors in the Office .of 
Pleas ; and it is the duty of the Master, as his 
deputy, to make a minute of all writs, of 
error brought upon judgments of the Court 
of Exchequer, returnable in the Exchequer 
Chamber ; whether in suits originally depend- 
ing in the Office of Pleas, or in suits depend- 
ing in the offices of the King's Remembrancer, 
or Lord Treasurer's Remembrancer; to ex,^ 
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amine and sign the transcript of the record ; 
to prepare papers of the causes in error, and to 
deliver lists of such causes to the Lord Chan- 
cellor, Lord Treasurer, Lord Chief Justices of 
the King's Bench, and Common Pleas, the 
Lord Chief Baron, and the rest of the Barons, 
a convenient time before the day appointed 
for the sitting of the Court of Error, called the 
Error day ; to attend in the Exchequer Cham- 
ber on the Error day, and to read over such 
list of causes, and take minutes of the pro- 
ceedings, and to draw up rules made there- 
upon. And if after judgment in the Ex- 
chequer Chamber, a writ of error be. issued 
returnable in Parliament, it is the duty of this 
officer to examine and sign the transcript of 
the record, and to carry up and deliver the 
same to the Lord Chief Baron, at the door of 
the House of Lords. 

The Clerk of the Pleas provides, at his own 
expense, parchment for the entry of proceed- 
ings on the rolls, and for the transcripts in 
error ; also books for the entry of process, ap- 
pearances, declarations, rules, judgments, and 
other proceedings. 

It is also the duty of the Master to attend 
the Court of Exchequer at Westminster daily, 
in term time, when sitting, and to take and 
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enter minutes of all rules made in court, 
touching the proceedings on the Plea side, and 
to answer the court, when referred to, on any 
matters of practice. 

THE SECONDARY, SWORN, AND SIDE CLERKS. 

It is the duty of the Secondary to attend 
trials at Bar, swear the witnesses, and read 
exhibits. 

It is the duty of the Sworn and Side Clerks, 
or their deputy, to sign writs of svbpoenay and 
subsequent process of contempt; and to file 
the returns to writs ; to enter and record ap- 
pearances, and special bail ; to file and make 
copies of all affidavits, and other matters of 
record; to exemplify records; to acknow- 
ledge and enter satisfactions of judgments; 
to make searches for matters of record ; to en- 
roll deeds, and other matters required to be 
enrolled ; also to enroll writs of error return- 
able in the Exchequer Chamber, on judgments 
of the Court of Exchequer, and to enter pro- 
ceedings and judgments thereon. 

It is also the duty of the Sworn Clerks, in 
rotation, to attend the court, every day of its 
sitting in term, and to read to the court all 
affidavits, records, and other documents re- 
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lating to business in the Office of Pleas, re- 
quired to be read. 

The general duties of the Sworn Clerks are 
executed in person. 

BAG BEARER. 

The duties of the Bag Bearer are, to attend 
the court at Westminster every day the court 
sits in term, with the bag containing the 
books, documents, and records of the Office 
of Pleas in common use ; he also attends the 
court when required, with any particular re- 
cord, or document, not usually put into the 
bag; he also attends the chambers of a 
Baron with the file of baUs when requked ; 
he also attends the Court of Exchequer at its 
sittings out of term, as well as other courts, 
for the purpose (when called upon) of pro- 
ducing official documents. 

The Bag Bearer makes an alphabetical ca- 
talogue of the appearances entered* in the 
Office of Pleas ; he obtains the seal of the 
court to writs, commissions, records of nisi 
prius, and exemplifications issued out of the 
Oflfice of Pleas. 

All writs, &c., used in the Office of Pleas, 
may be obtained of the Bag Bearer at the 
Exchequer Office. 



8 OrPICE OF PLEAS — HOLIDAYS. 



EXCHEQUER OFFICE QF PLEAS. 

The Exchequer Office is situate at No. 9, 
Old Square, Lincoln's Inn, where the whole 
business of the Master's and Sworn Clerks' 
Office is transacted. 

The office hours are from 11 o'clock in the 
morning till 3 in the afternoon ; and from 
5 o'clock in the afternoon till 9 o'clock at 
night, during term ; and for sixteen days after 
an issuable term; and for ten days after a 
non-issuable term ; and at other times, till 
7 o'clock in the evening. 



HOLIDAYS. 



The Holidays are as follow: — Christmas 
Day, Gk)od Friday, Easter Monday, Ascension 
Day, Midsummer Day, and days appointed 
for Public Feasts, Thanksgiving, or Fasts. 



PBIVILE6E. 



BOOK 11. 



All persons (not legally disqualified) may sue 
in this court, either in person, or by At- 
. tomey. 

PKIVILEGE, 

The Officers of the Court, both on the 
Equity and Flea side, and those persons who 
by virtue of their office are bound to account 
with the King, are privileged to sue, in this 
court, all persons not being especially protected 
against legal proceedings {a). 

The officers on the Equity side can be sued 
in this court only, and the proceeding must 
be by bill ; and the same privilege extends to 
the officers on the Plea side, unless they are 
admitted attornies in either of the other courts ; 
in which case they may be sued in any court 
in which they are admitted. 

Where the plaintiff and defendant are both 
officers of the court, or accountants, the plain- 

(a) Bowyer^ gent, oiie^ &c. 199> Walker, gent, one, &c. r. 
V. Hoskins, gent. 1 Y. & J. Rushbur|r, gent. 9 Price 16. 
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10 PIUVILEQE. 

tiff must proceed by bill {b) ; and all persons 
privileged as before mentioned, are entitled to 
lay and retain the venue in Middlesex, in tran- 
sitory actions (c). 

Officers, and accountants, being considered 
as already before the court, must be sued by 
bill, and are not liable to be held to bail on 
mesne process {d). 

The same privileges prevail, whether the, 
privileged persons be plaintiffs, or defendants, 
in actions ; though the debt be under 40^. ; 
except where such privilege is expressly taken 
away, as in the Court of Conscience Act for 
London (e). 

It is also the privilege of an officer of the 
court to have a trial at Bar {J^. 

An officer or accountant may waive his 
privilege if sued, or by suing as a common 
person: and he loses his privilege if suing, or 
sued with an unprivileged person, in a joint 
action {g). 

Privilege is not allowed to a party who 

(b) Barber v. Pallin^r, 6 (e) Board v. Parker^ 7 
T.R.524. East. 47. 

(c) Pope V. Redfeame^ 4 (/) Astrey's case, 2 Salk. 
Burr. 2027, Yardley v. Roe, 851. 

3 T. R. 573. (g) Molin v. Cook, 1 Ven. 

(d) Comerford y. Price, 298. 
Doug. 312. 
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sues, or is sued, as executor or administra- 
tor (A). 

The wives and servants of officers of the 
court have the same privilege as their hus- 
bands or masters (i). 

ATTORNIES. 

All Attomies admitted, or admissible, in 
either of the other common law courts, or 
who may have been admitted to practise in 
any of the courts of Great Sessions in the 
Principality of Wales, may be admitted to 
practise in this court, without the interven- 
tion, as formerly, of a derk in court {k). 

When an attorney has been admitted in 
either of the other courts at Westminster, 
and is desirous of being admitted in this 
court, it is necessary he should apply to a 
Baron for a fiat for that purpose; this is 
obtained by producing his admission to prac- 
tise as an attorney in either of the other 
courts. This fiat must be taken to the 
master, together with an affidavit stating the 
payment of the duty on the articles : also the 

(h) Newton v. Rowland^ 1 (t) See several Authorities, 
Salk. 2. 1 Burt. 48. 

(k) 1 WiU. IV. c. 70, 8. 10. 



12 ATTOttNIES. 

names and description of the parties to such 
articles ; when they were enrolled ; and in 
what court; and when the attorney was 
admitted ; — and if there has heen any assign- 
ment of the articles, the names and descrip- 
tion of the parties, and the time of enrollment 
thereof must also be stated : — ^the attorney 
may then be admitted and sworn in at the 
sitting of" the court in term time. — The form 
of the affidavit^ fiO'U and admission^ tvill be found 
in the Appendix. 

Attomies admitted in the late courts of 
Great Sessions in the Principality of Wales, 
may have their admissions enrolled in this 
court, on payment of one shilling, and may 
thereupon practise in the Principality. It is 
only necessary to produce their admissions at 
the Exchequer Office, where the Master enters 
their names in a book kept for that purpose. 
Upon payment of the further sum required 
by the Act of Parliament, they may be admit- 
ted to practise generally in the courts of com- 
mon laiw at Westminster (J). 

The annual certificates of attomies admit- 
ted in this court, may be entered by the Mas- 
ter of this court. 

(/) iwm.iv,c.70,8.i7. 



ATTORNIES, 13 

Every attorney admitted, or hereafter to be 
admitted, residing within ten miles of London, 
and practising in this court, must enter in a 
book, to be kept at the Exchequer Office for 
that purpose, his name, and place of abode, or 
some other proper place in London, Westmin- 
ster, or the Borough of Southwark, or within 
one mile of the said office, where he may be 
served with notices, summonses, orders, and 
ruks, in causes depending in this court. And 
as often as any such attorney shall change his 
place of abode, or the place where he may be 
so served, he must make the like entry thereof 
in the said book. And all notices, &c. not 
requiring personal service, will be deemed suf- 
ficiently served on such attorney, if served at 
such place lastly entered in such book, with 
any person resident at, or belonging to such 
place. And in case of any attorney neglecting 
to make such entry, the sticking up of such 
notices, &c. in the Exchequer Office of Pleas, 
will be deemed good service. 

And every attorney, on issuing process from 
this court, must write upon, or indorse the 
same with his name and place of abode, and 
the date of issuing the same : and he must in 
like manner put his name, address, &c. to every 
pnecipe filed in the said office, whether, upon 
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issuing process, or, entering any appear- 
ance {m). 

WRITS. 

The different Writs by which actions are 
commenced in this Court, are the 

SUBPCENA AD RESPONDENDUM, and AT- 
TACHMENT, and subsequent Process of 
Contempt thereon. 
Venire facias ad respondendum, and 

Distringas thereon. 
Capias of Privilege, and 
Quo minus. 

These are all non omittas writs, and may 
be tested any day in term, and made return- 
able on a general return day, or on a day cer- 
tain in term, such as, " on the fourth day in 
next Hilary Term," or, " on the eleventh day 
of January next coming," or, " instant," accord- 
ing to the teste. 

THE SUBPCENA. 

This writ is very ancient (w). It is conve- 
nient where a defendant cannot readily be 
found ; personal service not being necessary (o) : 

(m) R. C. Mic. T. 1 WilL («) 3 Bl. Com. 52, Rot. 
IV. Pari. 14 Ed. IV. 

(o) Prac. Reg. Chanc 341. 



. SUBPCENA. 15 

— ^A copy however may be personally served 
on defendant, or it may be left at his dwell- 
ing-'housct with any one of his family residing 
with him, or with a servant living with him.—* 
Or if he is a lodger, the copy may be left with 
his landlord, or landlady; but not with the 
servants of the landlord^ or landlady (p). 
The original must be shown at the time of 
service. 

A subpoma cannot now be served by label, 
as heretofore (q). 

This writ is not directed into any county, 
and may be served in any part of England or 
Wales (r). 

The plaintiff cannot declare upon a sub^ 
poena, or subsequent process of contempt, 
until the defendant appears. 

When the suhpaena is issued and can be 
served in term, within two miles of London 
or Westminster, it may be made returnable 
*' immediately'' («). 

(p) 1 Burt. 132. fendant)^ at whose house such 

{q) B. C. Mic. T. 1 Will, servant admits he resides^ it is 

IV. good service^ though the party 

(r) If copy subpoena ad be out of the kingdom at the 

resp, be left with a servant time. Birdwood Ass. v. Hart 

of defendant's brother (being and another. SPrice^l?^. 

also his partner , and co-de- («) 1 Burt. 138. 
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ATTACHMENT. 

If defendant does not appear within four days 
after the return of the subpoena (f), the plain- 
tiff may, on filing an affidavit of service 
thereof, issue an attachment against him, di- 
rected to the Sheriff of the county in which 
he is to be attached (m). The affidavit must 
state, whether the defendant was personally 
served, or not, [according to the Jact ;] and if 
not, the character of the person [whether wife, 
son, daughter, or servant of defendant; or if 
defendant is a lodger, the landlord or land^ 
lady"] upon whom the copy subpoena was 
served must be stated, and that it was served 
on such person at the dwelling-house of de- 
fendant ; and where such dwelling-house was 
situate ; and the day of service; and that at the 
time of service, the deponent showed the ori- 
ginal writ. 

If the attachment is issued in term, it must 
be tested on the day it is issued, and under- 
neath it must be stated to have *' issued the 
same day." If it is issued in the vacation, it 
must be tested the last day of the preceding 

(/) 1 Burt. 133. (ti) R. C. East. T. 45, Geo. III. 
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term, and underneath must be written the 
day on which it was issued. 

If the sheriff be not able to attach defen- 
dant, and no appearance be entered on the 
jmhposna^ an aliaa attachment must be issued ; 
and afterwards in like manner a pluries attach- 
ment. 

The alias attachment may be issued the day 
after the return of the first attachment (pro- 
cess of contempt being issuable, de die in 
di£m)y and must be tested on the day of the 
return of the first ; and the same rule is to be 
observed as to the subsequent processes of con- 
tempt. 



PLURIES ATTACHMENT WITH PROCLAMATIONS. 

If the sheriff be not able to take the de- 
fendant upon the alias attachment, and no ap- 
pearance be entered, it must be returned by 
the sheriff non est inventus^ and filed, and 
the plaintiff may immediately issue a pluries 
attachment with proclamations, tested and 
returnable in the same manner as the first 
attachment. Upon this writ a warrant is 
directed by the sheriff to the bailiffs, who 
make proclamation before the church door in 
the parish where the defendant usually re- 
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sidesi or, where he is known lastly to have 
resided, immediately after divine service, on 
some Sunday [usually the lasU'] before the re- 
turn day. If defendant be not taken, the 
feherifF returns Twn est inventus^ and that he 
hath made proclamation. 

The plaintiff may, if he thinks proper, issue 
attachments without proclamations, until he 
succeeds in getting defendant attached. 

COMMISSION OF REBELLION. 

The attachment with proclamations being 
returned, and filed, and no appearance being 
entered, the plaintiff may have a commission 
of rebellion. This is the last process of con- 
tempt, and is issued from the Equity side of 
the court, and is e^fcecuted by commissioners 
nominated by plaintiff. He may name as 
commissioners any persons likely to execute 
the writ ; but the keeper of the County Gaol 
should be one, for the purpose of receiving 
into and keeping defendant in custody; the 
commissioners having no power to hand him 
over to the custody of any other person. This 
writ may be executed in any place throughout 
England, Wales, and Berwick-upon-Tweed {v) ; 

(v) 1 Atk. 66. WiUes 460. 1 Burt. 135. 
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and may be executed on a Sunday : and the 
commissioners accompanied by a constable 
may, after notice of their business, and a de- 
mand and refusal of admission, break open the 
door of defendant's house, for the purpose of 
taking him. 

The plaintiff may on the return of the writ 
move the court to have the defendant com- 
mitted to the Fleet, in case he refuse to enter 
an appearance and pay the contempt money (or), 

BAIL ON AN ATTACHMENT. 

The sheriff may take bail for defendant's 
appearance (y) in 40/., and if he doth not appear 
pursuant to the condition thereof, the sheriff, 
on being indemnified to his satisfaction, will 
deliver ov^r the bond to the plaintiff, and 
allow him to sue thereon in the sheriff's name; 
but the bond is not assignable : or the plain^? 
tiff may rule the sheriff to return the writ; 
and if he returns that he has attached de- 
fendant, and he does not appear, and pay the 
contempt fees, the plaintiff may rule him to 
bring in the body, and in default thereof pro- 
ceed to attachment against the sheriff. 

(x) 1 Burt. 136. (jf) Eq. Gas. Abrid. 35 L 

1 H. Bl. 468. 

c 2 
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BAIL ON A COMMISSION OF REBELLION. 

If defendant be taken on the Commission 
of Rebellion, the commissioners may take 
bail for his appearance, in the same manner as 
the sheriff may upon an attachment ; and the 
subsequent proceedings in default of appear- 
ance are the same. 

The commissioners may be ruled to return 
the writ ; and in default thereof, may be at- 
tached (s). 

CONTEMPT FEES. 

The Contempt Fees are — upon the 

£ s, d* 

First Attachment 013 4 

Alias ditto 168 

Attachment with Proclamations ..200 
Commission of Rebellion • . • . 3 13 4 

The same to be paid by each defendant, 
except in case of man and wife, who are reck- 
oned, and pay, as one. 

The plaintiff need not regard any appearance 
upon process of contempt, unless the contempt 
fees are paid (a) ; but he may if he choose 

(2) 1 Burt. 136. (a) 1 Burt. 138. 
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waive such payment, and proceed in the ac- 
tion : or he may issue a subpoena for the costs, 
and proceed to attachment, and subsequent 
process of contempt (6). The contempt fees, 
if paid, are afterwards deducted from plain- 
tiff's costs on taxation. 



VENIRE FACIAS AD RESPONDENDUM AND 

DISTRINGAS THEREON. 

This is an original writ : and it is said to 
be the most ancient process of the court (c). 
It is the proper process against corporations 
and hundredors, or where defendant is pri- 
vileged by Peerage or Parliament. This writ 
is also very useful, when it is doubtful whether 
a defendant can be found ; as it does not ab- 
solutely require personal service. This writ 
cannot be issued against several defendants, 
for distinct causes of action. 

There are three modes of proceeding upon 
this writ. 

By one mode, if the writ be personally served 
on defendant, with a notice to appear, plain- 
tiff may file a declaration, and proceed as upon 
a quo minusy as hereinafter mentioned. 

(b) 1 Burt. 144. (c) 1 Burt. 94. Bunb. 67- 
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By another mode^ if defendant cannot be 
personally served, the writ should be sent to 
the sheriff's office, and thereupon a sheriff's 
officer will summon the defendant ; the sheriff 
thereupon makes his return to the court ac- 
cordingly. The defendant has then four days 
to appear, after the return; if he appears, 
plaintiff may declare and proceed in the action, 
as in other cases; if he does not appeal', 
plaintiff may issue a distringas indorsed to 
Levy 40*. ^ This writ may be made return- 
able on the ensuing day, or any other subse- 
quent day in term. This writ must also 
be returned by the sheriff, and if the levy 
has been made, and the defendant does not 
appear thereto, the plaintiff may proceed by 
alias or pluries distringas de die in diem,, 
doubling the issues each subsequent writ (d) 
[^if not executedy pLamt\ff may iss^ie alias or 
pluries distringas, indorsed to distrain the 40*.] 
until defendant appears, and in default of 
appearance, until a sufficient sum has been 
levied, to cover the amount of debt and costs. 
If defendant at length appears, he may obtain 
a return of the issues, on application to the 
court for that purpose, on payment of the 

(rf) 1 Burt. 97. 
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costs of the sereral writs, of dUtringas; and 
on such other terms, as the court may deem 
proper: — the issues remaining in the mean 
jtime with the sheriff. 

Or plaintiff, to avoid the tedious process of 
doubling the issues, may, after distraining 40^. 
on the first distringas^ and no appearance 
entered in due time, upon having the dis' 
tringas returned, and upon an cfffidavit qfdebt, 
move the court to increase the issues (e) to 
jsuch amount as the court may think proper, 
not exceeding the amount of the debt and 
posts; but it is usual for the court on the 
firiSt application, to order a levy for a moiety 
or smaller part only, and upon further appli- 
cation, to increase the issues from time to time, 
to the full amount of debt and costs. Should 
the officer not be able to levy the whole amount 
of such issues at once, an alias may be sued 
out, and afterwards a pluries, &c, [tke former 
writs being first returned hy the sheriff^'] until 
the sheriff has sufficient property in his hands, 
to satisfy the full amount. If the defendant 
should afterwards appear, he may, on motion 
to the court, have the issues returned to him ; 
but the court usually directs the costs of th^ 

{e) Lambe v. Ld. Bles- 1 Burt. 98. 
sington. 5 Price 639. R. C. 
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several tvrifs of distringas to be deducted 
therefrom, and paid to the plaintiff, and the 
balance only paid to the defendant. 

When a motion is made for a distringas, 
with increase of issues, a rule is entered by 
the master, and drawn up by the sworn clerks, 
authorizing the issuing of the distringas; a 
copy of which rule should be left with the 
sheriff. 

In order to obtain satisfaction out of the 
issues (y), [iw> appearance being entered,'] an 
affidavit must be made by plaintiff, in which 
the cause of action, and proceedings are set 
out ; and upon which the court on motion 
will grant a rule to show cause why the issues 
should not be sold, and the money arising 
therefrom applied in payment of plaintiff's 
costs; and unless sufficient cause be shown, 
the court will, on affidavit of service, make 
the rule absolute. The residue may be re- 
tained imtil defendant appears. Copies of the 
different rules should be served on the sheriff. 

Upon the rule absolute being obtained, and 
served on the sheriff, he must sell the issues, 
and should bring the money into court : the 
costs being ascertained on taxation by the 

(/) 10 Geo. III. c. 50, ». 3. 
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master, the amount is marked on the rule, and 
is paid out of the money brought into court. 
If the sheriff has not brought the money into 
court, but retains it in his hands, he must pay 
the costs, agreeably to the rule, and master's 
aUoeatur. 

An appearance may still be entered by the 
defendant, but the different rules can only 
be discharged on payment of the costs occa* 
sioned by the contempt, whether the issues have 
been levied, or not ; and on such other terms 
as the court may think it proper to impose. 

Or, by the third mode^ instead of proceeding 
as above, the plaintiff may issue a venire fa^ 
cias with a notice to appear, with a view to ob- 
tain a distringas {g) on motion in court in 
term time, or to a Baron in vacation, to 
compel an appearance, or to obtain liberty to 
enter an appearance, sec. stat. 

If it shall appear to the satisfaction of the 
court on affidavit, that the defendant would 
not, or could not be personally served with the 
venire JhdaSy and that such process had been 
properly left at the dwelling-house, or place of 
abode of defendant (A), the court or Baron will 

(g) 7 and 8 Geo. IV. c.71» Ingham and another. 2 Price 

s. 5. 9. Service of ve» fa. at de- 

(A) Mac Nabb and others V. fendant's counting-house, by 
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grant a rule or order, with leave to sue out a 
distringas, to compel the appearance of de- 
fendant. Upon this distringas the bailiff must 
distrain to the value of 40^* on defendant's 
goods, and must serve on defendant, or leave 
at the dweUingJiause where the distringas is 
executed, a written notice, stating that he has 
distrained on defendant's goods, to the value of 
40^. in consequence of defendant's not having 
appeared to the venire Judas, and that in de- 
fault of his appearance to the distringas on the 
return thereof, [naming the return] the plaintiff 
will cause an appearance to be entered for him, 
and proceed thereon as if he had appeared by 
his attorney: and the plaintiff may there^ 
upon appear for him, sec. stat. (^if defendant 
do not appear) and proceed as in other cases; 
It is however necessary that the officer should 
actually levy the 40*. before this can be done. 
It should be observed, that the court in this 
ease requires a very full and distinct affidavit, 
before a rule for a distringas is granted : the 
person endeavouring to serve the venire Jacias 
must swear that he has tried at least three 
times before the return of the writ, and the 



leaving it with a clerk of de- after several ineffectual at- 
fendant there, is not sufficient tempts to ser^e defendant 
to ground a distringas, though personally. 
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last attempt must be on the return day ; he 
must swear» that on going to defendant's abode 
he informed some person [describing him or 
her'] of his errand, and, that he intended call- 
ing the next day at a particular hour for the 
same purpose ; and that he did call accordingly, 
and that be repeated the same visit on a subse- 
quent day, pursuant to a further notice thereof; 
and he must then swear he believes defendant 
keeps out of the way to avoid service ; and he 
should state the reasons for such belief, that 
the court may judge thereof. He must also 
swear, that the last attempt being made with- 
out success, the copy venire with notice to 
appear was left with some person [descrih-i 
ing him or her] at the dwelUng-house of de- 
fendant, and where such dwelling-house was 
situate (f). 

In joint actions against more defendants 
than one, all the defendants must be in court 
before plaintiff can declare. 

The distringas must be tested in term, and 
if issued in term, it should be tested on the 
day it is issued. 

If there are two defendants in the venire^ 
and one appears, the distringas should be 
against the other defendant only. 

(i) Pitt V. Eldrid, 1. C. and J. 147- 
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The sheriff may detain the property dis- 
trained, as a pledge for defendant's appear- 
ance; but in general it is returned, on de- 
fendant's depositing sufficient to cover the 
amount of the issues: the deposit, however, 
cannot be demanded. 

A notice of having distrained must be given 
to defendant by the officer. 

In an action against partners jointly, if one 
should be abroad, a distringas may be issued 
against him, and issues levied upon the part- 
nership goods (k). 

No distringas can be issued until after a 
venire Jacias (l). If the issues cannot be levied 
in the same county, a testatum distringas may 
be issued into another county {m). 



QUO MINUS. 

This writ is used in all bailable actions, 
and in most cases where personal service is 
practicable, and is similar in effect to the la- 
titat in the King's Bench, and capias in the 
Common Fleas. 

(k) Mac Murdo and others (/) 1 Burt. 98. 
V. Langton, 5 Price 522. (m) 1 Burt. 99. 
Petty V. Smith, 2 Y. and J. 
111. 
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The defendant has in all cases eight days* 
time to appear after the return ; and in default 
of appearance, plaintiff may, on filing affidavit 
of service of the writ, appear for him ^ec. stat. 
and proceed to judgment. 



CAPIAS OF PRIVILEGE. 

This writ is issued only at the suit of per- 
sons having privilege, such as the Officers on 
the Equity and Plea side of the court, and 
accountants. 

The same service is required as upon a quo 
minus. 

What the practice may be as to the privilege 
of all attorneys now admitted in this court, 
has not yet been decided ; but on principle it 
should seem they ought to have the same pri- 
vilege in this as they have in other courts. 

PROCEEDINGS AGAINST PEERS, BISHOPS, AND 
MEMBERS OF PARLIAMENT, 

By Original Bill and Summons. 

Upon filing the bill, the plaintiff may issue 
a venire^ which is lodged in the sheriff's of- 
fice, and thereupon the bailiff must summon 
defendant ; and if defendant does not appear 



80 CORPORATIONS AND HUNDREDORS. 

in four days, a distringas may be issued, upon 
filing an affidavit by the officer, that he hai) 
summoned defendant. 

Upon the distringas, the officer distrains 
for 40^., as in common cases ; and if defendant 
does not appear thereto, an alias distringas 
may be issued, doubling the issues; or the 
court may be moved, on an affidavit of debt, 
to increase the issues (»), and proceedings taken, 
as in ordinary cases, ui;itil defendant appears. 

A member of Parliament, sued with an un- 
privileged person, cannot be joined in the same 
common process : the usual practice is, to file 
a bill against the member, and summon him 
upon a venire facias^ and issue a quo minus , or 
other common process, against the others. 

If the member do not appear, a distringas 
may be issued, as in other cases. 

PROCEEDINGS AGAINST CORPORATIONS AND 

HUNDREDORS. 

The proper writ against corporations and 
hundredors (as before mentioned) is the ve- 
nire Jacias^ and subsequent process of dis- 
tringas; and if the sheriff and next returning 
officer to whom the writ would be otherwise 

(w) 1 Burt. 99. 
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directed, should be a member of the corporation, 
the writ must be directed to the sheriff of the 
adjoining county. 

In actions against the Corporation of Lon- 
don, the process issues to the Sheriff of Surrey, 
the Sheriffs of I^ondon being members of the 
corporation, and being also Sheriff of Mid- 
dlesex. 

The summons is served on the Mayor, or 
other head officer ; but where there is no such 
officer, service upon two corporators is suffi- 
cient (o). The distringas must be executed on 
the lands or goods of the corporation. 



GENERAL INSTRUCTIONS. 

To hold a defendant to bail in trover^ it is 
necessary to obtain a Judge's order on affida-* 
vit {p). 

All writs, except Subpoena^ Attachment^ and 
Supersedeas thereon, must be signed by the 
Master : the Subpoena, Attachment, and Super^* 
sedeas, are signed by the Sworn Clerks, and 
Praecipes for all writs must be filed at the Ex- 
chequer Office. 

(o) Rex V. Gardner, Cowp. (p) R. C. HiL T. 48 Geo. 

85. in. 
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Affidavits of debt, and of service of writ of 
quo minus, may be taken by the Master or his 
Clerk. 

DIES NON. 

Writs may be issued, and proceedings taken, 
on any day, except Sundays, Christmas Day, 
(Good Friday, Purification, Ascension Day, and 
Midsummer Day. 

In mesne process, whatever number of de- 
fendants there may be in a joint action, the 
whole must be put in one writ, if they all 
reside in the same county {q) ; except in the 
case of a Peer, &c. 

Writs issued within term, may be made 
returnable on any day in the following term ; 
but a whole terra must not intervene between 
the teste and return of mesne process (r) : it is 
otherwise on writs of execution (*). 

On serviceable process against husband and 
wife, service upon the husband is sufficient; 
and if the husband does not appear for himself 
and wife, plaintiff may enter an appearance for 
both (t). 

{q) R. C. Mic. T. 1 Will. (0 CoUins v. Shapland and 

IV. Ux. Barnes 412. Buncombe 

(r) Parsons v. Lloyd. 3 v. Love and Ux. Ibid, 406- 

Wils. 341, S. C. 2 Black. 846. 1 Burt. 109. 

(*) Shirley v. Wright. 2 
Ld. Raym. 775« 
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Upon bailable process, both may be arrested; 
though it is usual only to take the husband (u)^ 
who must put in bail for both (v) ; but if the 
wife is arrested alone, she is entitled to her 
discharge, with costs (a;). 

All writs in this court, whether bailable, or 
serviceable, are made in trespass^ and need not 
state the real cause of action. 

The notice to appear to serviceable process 
must be to appear on the actual return day, and 
not on the quarto die post{y) ; and there must 
be no variance between the copy and ori- 
ginal (2) ; and there is a case where no notice 
to appear to the writ being given, the pro- 
ceedings were set aside even after a writ of 
inquiry (a). 

A plaintiff may issue a serviceable writ 
against several defendants, although he has a 
separate cause of action against each, but he 
must of course declare separately against them. 

The sheriff may be ruled in this court in 
the same manner as in any other court. 

(») } Taunt. 254. (z) Morris v. Herbert. 1 

(v) 1 Liv. 216. 1 Vent. iPrice245. Cromwell v. Good- 

19. 1 Burt. 118. win. Barnes 409. 

(jr) 1 Taunt. 255. (a) Wickham v. Mealing, 

(y) Price V.Davis, 1 Y. and 2 Price 9. 



J. 9. 
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S4 GENERAL INSTRUCTIONS. 

There is no proceeding to outlawry in this 
court. 

All writs returned by the sheriflP are filed by 
the sworn clerks, on files kept for that puipose* 

Writs of every description may be obtained 
of the bag bearer (at the Exchequer Office), 
who will get the Chancellor of the Exchequer's 
seal thereto ; by which much trouble and delay 
is saved to attomies. 
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APPEARANCES, kc. 



ON THE SUBPOSNA. 

In all cases where the writ is returnable in 
full term, defendant has four days to appear 
from the return day, one inclusive, the other 
exclusive : but when the writ is returnable on 
the essoign day, defendant has only the first 
four days in the term inclusive to appear (a). 
Example — writ returnable first day of term, 
defendant must appear on the fifth day in 
term; but if the writ be returnable on the 
essoign day, defendant must appear on th^ 
fourth day. When the writ is returnable "i»i- 
mediatehft'^ the defendant has four days to ap- 
pear (one inclusive, the other exclusive), firoio 
the time of service : for instance, writ served 
lltb January, d^fepd9nt has until the 15th t» 
appear. 

On entering an appearance, a Pracipe eon- 
twining the names of the parties, and name and 
address of defendant's attorney, or agent ^i')^ 

(a) Edmunds v^ Leman. (6) R. C. Mio. T. 1 Will. 
2 Price 6. IV. 

d8 
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must be left with the sworn clerks at the Ex- 
chequer Office, who thereupon enter the appear- 
ance in a book kept for that purpose : the like 
rule is to be observed on entering an appear- 
ance to any other writ. 



ON ATTACHMENT AND SUBSEQUENT PROCESS 

FOR CONTEMPT. 

Defendant must appear immediately on the 
return of the attachment, or subsequent pro- 
cess of contempt, otherwise proceedings may be 
taken against the sheriff, or upon the bail bond. 

The defendant must also pay the contempt 
fees on appearing as follows (c) :— 

First attachment y each defendant (ex- 
cipt man and tvife, who are reckoned 

and pay as one) ..0134 

Alias attachment . . .....1 6 8 

Pluries attachment with proclamations SI 
Commission of Rebellion . ... • 3 13 4 

The defendant must also pay the costs of 
the commission of rebellion, to be taxed by 
the master. 

(c) R. C. 1 Burton 143. 
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Upon entering the appearance, and paying 
contempt fees {d), the defendant is entitled to 
a supersedeas {if in custody) ; a praecipe for 
which must be filed in the office, and the writ 
must be signed by one of the sworn clerks. 

The defendant is entitled to have his con- 
tempt fees {if paid hy hirn)^ deducted from plain- 
tiff's costs in the cause, on taxation. 



ON VENIRE FACIAS AND DISTRINGAS. 

The defendant has eight days from the re- 
turn day to appear on a venire facias^ when 
personally served with copy venire^ having the 
notice to appear. AVhen summoned without 
personal service, he has four days to appear. 
There is the same difference of a day to appear 
where the writ is returnable on the essoign 
day, or the first day of full term, as in the case 
of a subpoena ad respondendum. The defend- 
ant has eight days to appear on a distringas 
when executed by rule of court, under the 
statute 7 and 8 George IV. 

Peers, and members of Parliament, have only 
four days to appear on the venire facial. 

(d) 1 Burt. 146. 
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ON QUO MINUS. 

The defendant has, in all cases, eight days' 
time to appear on a quo minus {e). \ 

I 

ON CAPIAS OF PRIVlLEaE. 

The same time for appearance is allowed on 
a Capias of Privilege, as on a quo minus. 

PEITILEGED PERSONS. I 

Officers of the court, and all privileged per- 
sons, have only four days to appear. 

SPECIAL BAIL. 

Where defendant resides in London or Mid- 
dlesex, four days are allowed to put in special 
bail, after the return of the writ of quo minus; 
in all other counties eight days. 
' If the writ be returnable on the essoign 
day, the bail must be put in on the fourth (in 
London or Middlesex), or eighth day in term 
(in country causes) ; if it be returnable on the 
first day in full term, it must be put in on the 
fifth or ninth day. 

<*) 1 Burt. 109. 
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The bail piece is filled up, and the affidavits 
of due taking, &c. are made, in the same mani-* 
ner as in the other courts; with this excep-» 
tion, that the bail piece must be signed by the 
baU{f). 

Country bail must be allowed by a BaroHf 
for which 11^. is paid {g). The bail pieces and 
affidavits of caption must in all eases, after 
allowance by the Baron, be left with the sworn 
clerks at the Exchequer Office, to whom a fee 
of 4«. 4J. is paid : and when completed, must 
be allowed by the Master, to whom a fee of 
4#. is paid. They are afterwards filed by th^ 
sworn clerks. 

NOTICE. 

Notice of special bail being filed, must be 
given to Plaintifi^'s agent or attorney in town. 

EXCEPTION TO AND JUSTIFICATION OF BAIL. 

Notice of exception to Bail, must in like 
manner be giv^i, to defendant's agent or attor^ 
ney in town. 

The bail cannot be excepted to after the 
expiration of twenty days, from the time of the 
notice being given, of bail being put in, or of 

(/) 1 Burt. 124. {g) lUd. 
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being allowed by a Baron (A). If the twentieth 
day falls on a Sunday, the exception may be 
entered the day after. 

* The amount of bail must be double the sum 
sworn to in the affidavit of debt, where such 
sum does not exceed 1000/. If above that sum. 
iOOO/. in addition is sufficient (e). If the sum 
is large, there may be three or four bail, making 
up together the amount for which defendant 
should put in bail (A) ; but the leave of the 
court should first be obtained. The. bail 
must be either freeholders, or househidders, 
unless the plaintiff choose to waive that quali- 
fication (/). No peer (wi), member of Farliar 
ment (»), nor servant in his majesty's house- 
hold (o), nor any attorney (p), or attorney's 
clerk iq), nor sheriff's officer (r), can become 
special bail, if objected to : where, however, 
an attorney is defendant, his clerk may be 

(k) 1 Burt. 129. R. C. («) Duncan v. HiJl, 1 D. 

Trin. T. 26 and 27 Geo. II. and R. 127, n. 

(t) R. C. Mic. T. 51 Geo. (o) Anon. ID. and R.] 27, n. 

III. (p) Boulogne V. Vautrin, 2 

(it) De Tastet v. Kroger Doug. 467. Laing v. Cundale^ 

Wightw. 110. Smith v. Trin- 1 H. Bl. 76. Mann v. Not. 

der,7 Geo. III. 1 Sell. 169. tage, 1 Y. and J. 367- 

(/) Saggers v. Gordon^ 5 (q) Stoneham v. Pink, 3 

Taunt. 174. Price 263. 

(m) Burton v. Atherton, 2 (r) Bolland v. Pritcbard, 2 

Marsh. 232. W.B1.799. 
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bail for him(«); but if they are suffered to become 
bail, they may be sued on their recognizance. 

An attorney, however, may be bail for the 
purpose of rendering a def aidant (/). 
' If the bail are also bail for the same defend* 
ant in other actions, and if in the affidavit of 
justification ho allusion is made thereto, it is 
good ground of objection; but the court will 
usually give time to amend the affidavit on 
payment of costs. The affidavit must state 
that deponent is worth the sum required, be- 
yond what will satisfy his debts, and other en« 
gagements for defendant (i^). 

In case of prisoners, all bails taken within 
forty miles of London must be allowed by a 
Baron, within ten days from the taking thereof; 
and above forty miles within twenty days, un- 
less the Baronis be on the circuit, and then as 
soon as one of them shall return (v). 

All special bail, whether in term or vacation, 
are now to be justified at a Baron's chambers, 
and not in court as heretofore (^). 

Upon an exception being entercLd, defendant 
must justify his bail, or add new bail and jus- 
tify same within four days ; and two days' no- 

(j) Dixon V. Edwards^ 2 («) Henshawv.Woolwrich, 

Anst. 356. 1 G. and J. 150. 

(0 Johnson v. Trinder, 2 (r) 1 Burt. 128. 

Bl. R. 1180. {x) R. C. 1 Will. IV. 
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tice of adding aiid justifying must be given (y)« 
When the bail are to justify in person, the 
notice must be served before eleven o'cloek.(s5) 
in the forenoon of the last day for giving no- 
tice ; and aU notices must be verified by ajffida^ 
vit ; and the affidavit should state that the no- 
tice was served before eleven o'clock in the 
forenoon. Where time has been given to jus- 
tify, the notice must be given before three 
o'clock. Notice must also be given to the sworn 
clarks, or their deputy, at the Exchequer 
Office, to have the bail piece at the Baron's 
chambers, at the time the bail are to justify ; 
and to whom a fee of one shilling must be 
paid. A copy of the rule for allowance should 
be served as soon as possible. 

If the regular time for putting in special 
bail has expired, defendant, in putting in 
special bail afterwards, must justify same, 
though no exception be entered : and two days' 
notice of justification must be given. 

If after notice of justification being given, 
the bail do not appear to justify, the judge 
will impose upon defendant the payment of 
the costs occasioned by the first notice, before 
they will be permitted to justify (a) ; and a 

(y) R. C. T. T. 8$ and 27 (a) Barrow ▼. WUteim^, 
Geo. II. 2 Y. and J. 2. 

(2) R. aT.T.59Geo.nr. 
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sufficient sum must be deposited with the 
Master to cover such costs. If there should 
be any surplus of the deposit on taxation, the 
same is returned to defendant. And if two or 
more notices have been given, a larger sum 
must be deposited with the Master, according 
to the discretion of the judge . 

DEPOSIT IN LIEU OF BAIL. 

The defendant instead of giving bail to the 
sherifT, may deposit with him the sum for 
which he is arrested, and 10/. for costs (ft) : and 
which is brought into court by the sheriff, 
and paid over by him to the Master. The 
defendant may have the same returned to 
him, on perfecting special bail, or on being 
rendered, by motion to the court, on notice 
and affidavit thereof, and of bail being per- 
fected. 

In case the bail should not be put in and 
perfected in due time, the plaintiff may move 
the court on affidavit, for a rule to show 
cause, why the money should not be paid over 
to him, in discharge of debt and costs : and 
why he should not be at liberty to enter a 
common appearance for defendant : (the latter 

(*) 43 Geo. III. C.46. 
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is only done, when plaintiff seeks to recover 
further damages). If no cause is shown, the 
plaintiff is entitled to a rule absolute, on affi- 
davit of service. The plaintiff is not entitled 
to take the money out of court upon a render 
of defendant. 

In the King's Bench, if the deposit be paid 
by a third person on behalf of defendant, the 
court will order it to be . returned [to the 
owner (c) on motion, founded on affidavit for 
that purpose, and not to the defendant ; and 
it seems reasonable to suppose this court would 
adopt the same rule, upon any similar occasion 
occurring. The rule is in the first instance a 
rule to show cause. 

No poundage is payable in respect of money 
paid in under these statutes. 

On motion by plaintiff to have the deposit 
paid out to him, if defendant has removed 
from his residence, and cannot be found, the 
practice in the King's Bench is, that service of 
the rule nisi may be made at his last place of 
residence, and a copy stuck up in the office (d) ; 
and probably the same practice would be re- 
cognised in this court. 

Upon paying into court the further sum of 

(c) I Smith 13. (rf) 1 Chit. R. 675. 
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10/., defendant may be relieved from putting 
in special bail, and may enter a common ap- 
pearance {e)» This must be done by obtaining 
a rule from the sworn clerks at the Exchequer 
Office, upon producing counsel's signature for 
that purpose. A copy of the rule and Master's 
receipt, must be served on plaintiflTs attorney. 

If judgment be given for the plaintiff, he 
may move on affidavit to have the money paid 
out of court to him, or so much as will satisfy 
the debt and costs : this is also a rule to show 
cause in the first instance. 

If defendant has given bail to the sheriff, he 
may, instead of putting in special bail, pay into 
court the sum for which he has been arrested, 
and ^/. for costs, and enter a common ap- 
pearance : for which purpose he must in like 
manner obtain a rule, upon producing counsel's 
signature. 

Defendant may in like manner, after putting 
in special bail, by leave of the court, pay into 
court, the amount of debt as sworn to, and 20/. 
towards the costs, and enter a common appear- 
ance : and an exoneretur may thereupon be en- 
tered on the bail piece, on application to the 
court in term, of to aBaron in vacation. This is 

(c) 7 and 8 Geo. IV. c. 71, *• 2. 
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a rule absolute, on notice of motion being givei, 
and verified by affidavit. 



SPECIAL BAIL FOR DEFENDANT IN CUSTODY. 

If defendant is in custody, in order to ob- 
tain his discharge, special bail must be put im 
and justified, on the usual notice. Upon obtain, 
ing a rule of the allowance of bail, and for a 
9uper^edeas to issue, defendant may immedi*- 
ately obtain the supersedeas; upon lodging 
which with the gaoler, he will fortwith be dis* 
charged. A pnecipe for the supersedeas must 
be lodged in the office, and the writ must be 
signed by the Master. 

RENDERING IN DISCHARGE OF BAIL. 

The defendant may be rendered in discharge 
of his bail, either to the Fleet, or to the gaol of 
the county in which he was arrested, at any 
time previous to the expiration of the proceed* 
ings against the bail. Although bail are re^ 
jected on appearing to justify, they may never** 
theless render the defendant, while their names 
remain on the bail piece. The defendant cannot 
be rendered previous to the return of the writ. — 
See proceedings agmnst bail. 
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Upon rendering defendant in the country in 
discharge of his bail, a Baron's order must be ob- 
tained {/). This is granted upon an affidavit, 
stating on whose behalf, the application is made: 
the state of the proceedings in the cause; for 
what amount the defendant was held to bail: and 
by the sheriff of what county he was arrested ; 
all of which facts must be stated in the order. 
The order must be lodged with the gaoler of 
the county gaol, in which defendant was arrested, 
and where he must also be rendered on lodging 
such affidavit ; and on rendering defendant a 
notice thereof,- and a notice of defendants being 
actually in custody thereon, in writing signed by 
the defendant or his bail, or one of them, or of 
the attorney, or agent of any or either of them, 
must be delivered to the plaintiff's attorney, or 
agent; and thereupon the bail for defendant 
are exonerated, without any exaneretur being 
entered on the bail piece. 

And if a defendant be in custody of the 
gaoler of the county gaol of any county in £ng< 
land and Wales, by virtue of any process issued 
out of any of the superior courts of record, he 
may be rendered in like manner, in discharge 
of his bail, in any action depending in this 

(/) 1 Will. IV. c. 70, 8. 21, R. C. MicT. 1 Will. IV, 
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court; and thereupon the bail are exonerated 
from liability as such bail. 



GENERAL INSTRUCTIONS. 

Where the time for appearing or putting in 
special bail expires on a Simday, or dies nan, 
the defendant has all the next day to appear, 
or put in special bail ; the same rule applies as 
to justification of bail. 

, Pnecipes for appearance are filed with the 
sworn clerks in the Exchequer Office, and are 
entered in a book kept for that purpose, on 
payment of the fees to the Master aiid sworn 
clerks (g). 

The pnecipe books may be searched in office 
hours, on payment of the usual fee. 

If plaintiff declaries in chief before special 
bail is perfected, or if he demand a plea, it is 
a waiver of justification of bail (h). 

On entering appearance, or putting in special 
bail, if the declaration be filed, the defendant 
may take same out of the office, on payment 
of 4rf. per folio (/'). 

(g) R. C. Mic. T. ] Will. (t) R. C. Mic. T. 1 Will 
IV. IV. 

(A) Lister v. Wainhouse. 
Barn. 92. 1 Burt. 129. 
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The affidavit of caption must be taken before 
a commissioner for taking special bail (Ar). 

In all affidavits made by more than one de- 
ponent, the names of all the deponents must 
be put into the jurat (/), and there must be no 
erasure or interlineation in the jurat {m) ; and 
if the affidavit be made by an illiterate person, 
it must be stated in the jurat, that the affidavit 
was read over, and explained to him before it 
was sworn, and that he appeared perfectly to 
understand the same (n), and that he made his 
mark in the commissioner's presence : the place 
also where the affidavit is taken must be set 
out in the jurat(o). 

Bail are only liable for the amount of the 
debt sworn to, and costs of the action, and 
costs of proceedings against themselves, if sued 
on their recognizance (p). 

Affidavits must not be taken before the at- 
torney in the cause, though the court will not 
reject an affidavit, because it is taken before an 
attorney of the same name, unless it actually 
appear, that he is the attorney in the cause (9). 

(k) Anon. Y. andJ. 101. («) Ibid. 

(/) R. C. Trin. T. 1 Geo. (o) Boyd v. Straker, 7 

IV. Wellings and another v. Price 662. 

Marsh. 1 1 Price 509. (p) R. C. HiLT. 38 Geo. III. 

(m) R. C. Trin. T. 1 Geo. (q) Hodgson v. Walker. 

IV, Wightw. 62. 

E 
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BOOK IV. 



DECLARATION. 

Upon a writ of quo minus^ or capias of pru 
vilegCy the declaration may be filed de bene esse 
on the return day of the writ (a), or before the 
time for appearing, or putting in special bail 
expires, but not afterwards ; and the same also 
on a venire facia^y when personally served (6). 

A declaration cannot be filed upon the writ 
of subpoena, or subsequent process of contempt, 
nor upon the venire fiacias [when not personally 
served^ or subsequent process of contempt 
thereon : nor can it be delivered until the de- 
fendant is in court : and if there be more than 
one defendant in the action, not until all are 
in court. 

A plaintiff may declare at any time, before 
the expiration of four terms from the issuing 
of the writ [unless forced on by a rule to de- 
clare\ the tenn in which the writ is returnable 
inclusive. But if plaintiff does not declare 

(a) R C. Trin. T. 26 Geo. (ft) 7 and 8 Gea IV. c. 71, 
III. s. 5. 
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within the four terms, the cause is out of 
court. 

Declarations are filed with the sworn derks 
in the Office of Pleas, and fourpence paid on 
filing each {c). 

Where the writ is returnable on the essoign 
day, the declaration cannot be filed until the 
first day of full term ; though the plaintiff is 
entitled to the costs of drawing it, on the return 
day of the writ, if sufficient time after service 
thereof has elapsed, to enable defendant to settle 
the action : on other returns, the plaintiff may 
declare on the return day. 

When defendant is completely in court, plain- 
tiff must declare absolutely against him. 

If defendant does not appear on a quo minus ^ 
or venire Judas (when personally served with 
the latter^ and notice to appear given), in due 
time, the plaintiff may, on filing affidavit of 
service (d) of the writ, appear for him, sec, stat. 
and file declaration in chief, and proceed to 
judgment (e). 

After bail is put in, or appearance entered, the 
declaration must be delivered to defendant's at- 
torney, if the same has not been previously filed. 

The defendant has four days' time to plead 

(c) R. a Mic. T, 1 Will. (d) 1 Burt. 145. 
IV. {e) 7 and 8 Geo. IV. c. TI- 

ES 
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to a declaration, if the action belaid in London, 
or Middlesex, and defendant lives within twenty 
miles of London ; and eight days, if the ven ue 
be laid in any other county, or if defendant re- 
sides above twenty miles from London (jT). 

If the writ be returnable any day in term, 
and the declaration be filed (and notice given 
on serviceable process), or delivered on, or be- 
fore the last day of term, the defendant must 
plead as of the term (g). And upon the writ of 
venire Jhcias and subpoena ad respondendum^ or 
subsequent process ofcontempU if appearance be 
entered, a declaration may be delivered (with 
notice to plead) in like manner, on or before the 
last day of term (A). 

After an imparlance (except in actions against 
prisoners), the defendant must plead within the 
first four days (inclusive) of the ensuing term(i). 

The declaration should be entitled and filed 
as of the term, in which the writ is return able( A?). 
It cannot be delivered until all the defendants 
are in court, in the case of there being more de- 
fendants than one(/). 

(/) R. C. Trin. T. 26 Geo. (i) R. C. Hil. T. 16 Geo. 

III. III. 

(g) R. C. Mic. T. 1 WiU. (k) Smith v. Waller, 3 T. 

IV. R. 624. 1 Burt. 151. 

(A) R. C. Trin. T. 26 Geo. (/) Knight v. Parker, 2 
III. Bl. R. 759. 
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DECLAEING BY THE BYE. 

When a defendant is in eoui't, the plaintiff 
may deliver declarations against him, by the bye, 
for other causes of action ; having first declared 
in chief. A declaration by the bye, can only be 
delivered by the original plaintiff (m): it may 
be delivered before the end of the term, next 
after the term, in which the process is return- 
able {n). 

NOTICE OF DECLARATION. 

Notice of declaration must be given on ser- 
viceable process, if defendant does not appear* 
If defendant has removed since service of pro- 
cess, and his residence cannot be found, notice 
should be served at his last place of residence, 
and a copy of such notice should be stuck up 
in the Office of Pleas. 

In this court, it is not necessary to give notice 
of declaration, upon haihble process. 

If process be served on the return day thereof, 
the notice of declaration must not be served for 
two or three hours afterwards : though it does 
not appear necessary in the King's Bench to 
wait this time. 

(m) Griffiths and others v. (ji) Smith v. Miller. 3 T. 
Humfreys. 3 Y. and J. 2)8. R. 624. 
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RULE TO DECLARE, AND NON PROS FOR WANT 

OF DECLARATION. 

A nrni pros cannot be signed in this court, 
without a rule to declare being first given by 
defendant, and a declaration demanded there- 
on (o). This rule cannot be given, until the next 
term, after the return of the writ. Time to de- 
clare on the expiration of the rule,' may be ob- 
tained by plaintiff on summons, according t6 
the discretion of the judge {p). The rule to de- 
clare is an eight-day rule in town causes, and 
a fourteen-day rule in country causes, and may 
be given within sixteen days after term {q). It 
is not necessary for the plaintiff to take out a 
rule for time to declare, from term, to term, as 
in the King's Bench. 

A defendant cannot force plaintiff to declare, 
unless he appear before the essoign day of the 
term, next ensuing the return of the writ(r). 

In a joint action against two defendants, one 
defendant cannot sign judgment of non pros, 
unless both defendants are in court. 

On judgment of non pros, defendant is en- 
titled to his costs, even against an executor (*). 

(o) 1 Burt. 152. (r) R. C. 1 Burt. 153. 

(p) 1 Burt. 153. (*) Hawes v. Saunders. 3 

(q) R. a Hil. T. 16 Geo. Burr. 15»4 
III. 
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The defendant may have execution upon his 
judgment of mm pros^ unless the action be 
founded on a mhpcsna ,ad respondendum: in 
which case he cannot sue out execution thereon, 
but must proceed by subjxena sdvas^ and attach- 
ment for his costs. 

SUBPCENA SOLVAS FOE COSTS ON NON PKOS 
AND ATTACHMENT THEREON. 

Judgment of iwn pros being signed, should 
be entered on the roll. A subpoena sohas for 
the costs may then be issued. The subpoena 
must be served on the plaintiff ^p€r#ona%, either 
by the defendant, or by some person authorized 
so to do, by a letter of attorney ; and a demand 
of the costs must be made. If the defendant 
refuses to pay, an affidavit of service of «i4- 
poena^ and a demand of the costs, should be made; 
and thereupon motion made to the court, for an 
attachment for contempt. If plaintiff be there- 
upon attached, he must pay, not only the costs 
mentioned in the subpoena^ but all subsequent 
costs ; and no stipersedea^ can be issued, until 
the contempt is discharged {t). A rule is drawn 
up for the attachment in the usual way ; and a 
copy thereof should be left with the sheriff, and 

(0 1 Burt. 155. 
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the original shown, at the time of such copy 
being left. The attachment must be signed by 
the Master, and a praecipe must be filed in the 
office, with the sworn clerks. 

IMPARLANCE. 

If plaintiff does not declare within the term, 
in which the writ is returnable, defendant is 
entitled to an imparlance^ unless the delay shall 
have been occasioned by the defendant's non- 
appearance : in which case plaintiff may declare 
in a subsequent term. 

In the case, however, of bail not being per* 
fected, until the term after the return of the 
writ, an imparlance cannot be claimed; the 
plaintiff not being bound to declare, until de^ 
fehdant is completely in court (w). After an 
imparlance, the defendant must plead within 
the first four days, inclusive, of the subsequent 
term {v). If d^efendant pleads without impar- 
lance, and the plea be a nullity, from some 
informality, or in any other respect, judgment 
may be signed, though no rule to plead be 
given {w). 

{u) 1 Burt. 130, 148. {w) R C. 1 Burt. 130, 

(v) R. C. Mic. T. 1753. R. 148. 
C. Hil. T. 16 Geo. III. 
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EULE TO PLEAD AND DEMAND OF PLEA. 

The rule to plead is entered with the sworn 
clerks (upon a practp^ being filed with them), 
in a book kept for that purpose at the Ex- 
chequer Office; and may be given (after de- 
livery of, or filing declaration), any day in term, 
or within four days afterwards. The rule can- 
not be given on a dies non. Sunday is reckoned 
one day in the rule, unless it happen on the 
last day. 

A demand of plea must be made in writing, 
after rule to plead given (except against pri- 
soners) ; and in all cases, defendant is entitled 
to twenty-four hours' time to plead, after de- 
mand made(^), although the rule may have 
expired : the demand of plea must not be made 
until after appearance. 

If the proceedings go over to a subsequent 
term, without a plea, a new rule to plead must 
be given, to warrant a judgment. 

OYER AND COPY OF DEEDS. 

In general, where the action is grounded 
upon a specialty in the possession of the plain- 

(x) Dyche v. Burgoyne. 1 other v. Edwards^ 4 T. R* 
T. R. 454. Bowles and an- 118. 
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tiff, and prqfert in curiam be made, the defend- 
ant may demand oyer and copy thereof, before 
the rule to plead expires {y) : and this is a stay 
of proceeding, until a copy and oyer be given {%) : 
and defendant has the same time to plead, after 
oyer and copy given, as he had at the time of 
demand (a). If defendant demand oyer after 
time to plead expires, plaintiff may sign judg- 
ment, the defendant not being then entitled to 
demand it (i). 

The defendant cannot demand oyer^ if the 
instrument be not under seal ; though a judge, 
on summons, will frequently grant an order. 
On a bill of exchange, an order will not be 
made, except on affidavit, stating some very 
special ground, such as that deponent verily 
believes the same to be a forgery, &c. 

If plaintiff demand oyer^ on prqfert hie in 
curia, defendant must give oyer within two 
days, exclusive of the day of demand. 
. The party of whom oyer is demanded, must 
carry the instrument to the opposite party, in 
order to give oyer thereof. 

(y) Farrana v. BignelL Barnes 254. Theedam v. 

Barnes 241. Hartley v. Var- Jackson. Barnes 238. 

ley. Barnes 329. (a) 1 Burt. 174. 

(z) Simpson v. Duifield. (6) Barnes 326. 
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PARTICULABS OF PLAINTIFF'S DEMAND AND 

OF defendant's set-off. 

In this court, defendant cannot have an order 
for particulars of plaintiff's demand, (except hy 
consent) ; unless he make affidavit, that ** he has 
never had the particulars^^' or that " he has mis- 
laid them^^ or " that he is not sufficiently ac- 
quainted with the particulars, and that therefore 
he is advised he cannot safely proceed to trial 
without them.'* If any particulars have been 
previously delivered, the judge will frequently 
order them to be- authenticated, so that at the 
trial, the plaintiff may be bound thereby. 

No affidavit is required, to enable plaintiff to 
obtain particulars of defendant's set-off. 

The application for particulars, is no stay of 
proceeding, until after the return of the sum- 
mons, and then only in default of the opposite 
party attending it. 

changing the venue. 

In term time, in order to change the venue, 
SL motion must be made in court on affidavit, 
upon which a rule nisi is granted. In vacation, 
it may be done by summons, founded on affi- 
davit. 



60 CHANGING THE VENUE. 

The venue may be changed at any time be- 
fore plea pleaded (c), even after an order for 
time to plead, though upon the terms of plead- 
ing issuably ; but not after an order for time 
to plead, where the terms are to plead issuably* 
and take short notice of trial for the sitting in 
London or Middlesex (c?), nor after an order 
for time to plead on the usual terms. When, 
therefore, the order is intended without pre- 
judice, to a change of the venue, it should be so 
expressed in the summons (e). 

It may, however, be changed, after a judge's 
order for an imparlance (y ). 

It seems to have been formerly held, that 
the venue could be changed, after an order for 
time to plead generally, but the late authorities 
are otherwise. 

The venue cannot be changed where there 
has been a trial {g). 

The plaintiff may retain the venue, or bring 
back the same before replication (A), on under- 
taking to give material evidence in the county 
where the venu£ is laid. 

(c) 1 Burt 27. (/) Blackstock v. Payne. 

(d) Petyt V. Berkeley. Bar. 487. 

Cowp. 511. (jg) Butts V. Bilke. 1 Price 

(e) Waring v. Holt. 3 146. 

Price 3. (A) 1 Burt. 27. 
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RULES TO REPLY, REJOIN, &C, 

These are four day rules (i), exclusive of the 
day on which they are given, and are given in a 
book kept for that purpose by the sworn clerks, 
at the Exchequer Office, upon filing a pnecipe 
with them : they may be given within sixteen 
days inclusive after term (A), and may be given 
of the same term, as the last proceeding. Judg- 
ment may be signed on the morning after the 
expiration of the four days, at the opening of 
the office. 



JUDGMENT BY DEFAULT. 

If defendant does not plead or rejoin, &c., in 
due time, judgment may be signed. The court 
will generally set aside a judgment, upon suffi- 
cient ground being shown : and upon an affi- 
davit of merits, upon payment of costs, and 
such other terms, as the court in its discretion, 
shall think fit. 

The judgment is either interlocutory or final, 
according to the nature of the action. 

Judgments, whether interlocutory or final, 
are entered by the Master. 

(i) 1 Burt. 199. (k) R. C. Hil. T. 16 Geo. II L - 
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WRIT OF INQUIRY AND NOTICE. 

A pracipe is filed at the Exchequer Office 
with the sworn clerks, and the writ is signed 
by the Master. 

The plaintiff is entitled to judgment on the 
fifth day after the return. 

The notice of executing the inquiry must 
he served on defendant's attorney or agent, if 
defendant has appeared ; otherwise it must be 
served on defendant (/), or left at his dwelling- 
house, and the time given in the notice for 
executing it, must be confined to two hours (m). 
If the venue is in London, or Middlesex, and 
defendant resides within forty miles, eight days' 
notice is sufficient. If defendant resides above 
forty miles, fourteen days' notice must be 
given. In country causes, eight days' notice 
is sufficient (n). 

If the inquiry is to be attended by counsel, 
sufficient notice thereof must be given, to en- 
able defendant also to appear by counsel. The 
plaintiff may obtain a rule for a good jury 
of the sworn clerks, on producing counsel's 

(0 Brookes t. Till. 9 Y. 251. Robinsoii t. Phillips, 
and J. 27a Barnes 296. 

( w) Pirac. Reg. 445. 1 Buit. (n) R. C. HO. T. 39 Geo. 

III. 
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signature, but he is not entitled to the costs 
thereof. 

The plaintiff is liable to costs of the day, for 
not executing an inquiry after notice, if same 
is not countermanded in due time (o). 

CONTINUANCE AND COUNTEEMAND. 

A continuance of notice of inquiry, can be 
given but once (p) ; two days' notice is suffi- 
cient, in cases where only eight days' notice of 
inquiry is required, and six days, where four- 
teen days' notice of inquiry is necessary. 
. The notice of countermand may be served 
in town, or upon defendant in the country. 
If eight days' notice have been given, two days' 
notice of countermand is sufficient : otherwise, 
six days must be given. 

The defendant is entitled to costs of the day, 
if plaintiff does not proceed to execute the in- 
quiry or countermand, or continue notice in 
due time, the same as upon a notice of trial. 

JUDGMENT ON INQUIRY. 

There is no necessity to give a rule for judg- 
ment, but judgment may be signed after four 

(o) 1 Burt. 253. (p) Price v. Bainbridge. 

Barnes 299. 
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clear days from the return of the writ. Ah 
incipitur should be entered on paper. The 
costs are marked on the inquisition by the 
Master, and the inquisition is afterwards filed. 
The costs are taxed as upon 3,postea. On judg- 
ment being signed, a roll is given out by the 
Master's clerk, gratis, upon which the pro- 
ceedings are entered, and afterwards carried in, 
and the judgment docketed. 

PROCEEDINGS 

Under the Statute 8 and 9 Will. III. c. 11, s. 8. 

In cases where the statute applies, on judg- 
ment by default, there must be a suggestion 
of breaches on the rcdl, and an inquiry executed 
at the sittings or assizes. When the inquiry 
is returned, it is not necessary to sign a second 
judgment ; but execution is awarded for the 
damages and costs. 

PLEAS IN ABATEMENT. 

Pleas in abatement must be filed within four 
days, inclusive^ after notice or delivery of de- 
claration, if given or delivered in the term : 
otherwise within the first four days, inclusive^ 
of the ensuing term, unless the fourth day be 
a Sunday, and then the defendant has till the 
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Monday to plead {q). If defendant pleads in 
abatement after that time, plaintiff may sign 
judgment, though no rule to plead has been 
served (r). The plea must be signed by coun- 
sel, and must be delivered to the plaintiff's at- 
torney or agent, and verified by affidavit, 
which affidavit must be attached tp the plea. 
If the affidavit be not correct, judgment may 
be signed (*). 

The plaintiff, after a plea in abatement, and 
before any further proceedings, may enter a 
cassetur hiUa vel breve on the roll, and commence 
a fresh action without payment of costs ; or he 
may amend on payment of costs, even in a pe- 
nal action (/). 



PLEAS IN BAR AND DOUBLE PLEAS. 

These pleas must be delivered in like man- 
ner to the plaintiff's attorney or agent. The 
rule to plead several matters is obtained of the 
sworn clerks, on producing counsel's signature, 
and a copy must be delivered with the pleas. 

The court will sometimes, under special cir- 

(q) Lee v. Carlton. 3 T. (*) Richards^ gent. v. Se- 

R. 642. tree. 3 Price 197- 

(r) Brandon v. Pajme. 1 (t) Mestaer v. Herty. 3 

T, R. 689. M. and S. 450. 

J? 
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cumstances, allow a defendant to amend his 
pleas, or add pleas thereto upon terms. 

GENERAL ISSUE. 

This must be also delivered in like manner. 
The court will sometimes allow a defendant to 
withdraw the general issue, and plead specially 
to the merits on terms {u) ; or withdraw the ge- 
neral issue, and plead it de novo, paying money 
into court, or withdraw same, and plead it de 
novo with a notice of set-off; on payment of 
costs. 

There is no rule in this court to abide by 
plea. 

NOTICE OF DISPUTING BANKRUPTCY, &C. 

The notice must be given at the time of 
pleading 

The practice being regulated by Act of Par* 
liament, and being similar in all the courts^ it 
is unnecessary to aolaige upon it further. 

PAYMENT OF MONEY INTO COURT. 

Money may be paid into court in all cases 

(«) WUkefi, Esq. ▼. Wood. drd. 1 Wills. 254. Hanison 
2 Wik. 204. Taylor ▼. JocU ▼. Monris. BsmeB, 346. 
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where the sum demanded is certain, or may be 
ascertained by computation {v). 

The rule for payment of money into court 
may be obtained by the sworn clerks at the 
Exchequer Office, on producing counsel's sig- 
nature : the money is thereupon paid into the 
hands of the Master, who gives a receipt on the 
rule : a copy of the rule, and receipt, must be 
served on plaintiff's attorney. The defendant 
may pay a further sum into court, if he finds 
that he has not before paid sufficient: this 
must be done by summons, and order to with-^ 
draw plea, and plead de novo, and will be 
granted on payment of costs, and on such other 
terms as the judge may think the circumstances 
require. 

After money has been paid into court, the 
defendant can never take it out again (tr), un- 
less the plaintiff recover a smaller sum at the 
trial ; in which case, it seems, he may have the 
balance towards his costs (a?). After arrest of 
judgment, the defendant is not entitled to it, 
but the court will order it to be paid to plain- 
tiff(y). 

(») Hallett and others, v. (x) Anon. Barnes, 280. 
E. I. Comp. 2 Burr. 1120. (^) Fisher v. Kitchinham. 

(fv) Malcolm v. FuUerton. Barnes, 284. 
2 T. R. 648. 

F 2 



68 PAYMENT OF MONEY INTO COURT. 

If plaintiff die after money paid info court, 
the defendant is not entitled to have the same 
paid out to him («). 

If defendant die, the executors cannot claim 
it (a). 

The plaintiff is entitled to costs down to the 
time of the pay ment of money into court, un- 
less he proceed to and fail on a trial {b) ; if he 
proceeds after payment of the money, and 
afterwards abandons his proceedings, he is still 
entitled to such costs (c) ; but he is liable to 
defendant's costs after the period of payment 
into court. 

If plaintiff takes the money out of court, 
and proceeds to trial, and is nonsuited, or de- 
fendant obtains a verdict (rf), or judgment as in 
ease of a nonsuit {e), the plaintiff is not entitled 
to any costs, but must pay the whole cost of 
defendant's defence. 

There is no rule necessary on paying money 
into court, upon a plea of tender : the Master's 

(z) Crochay v. Martin. Barnes^ 280. Hartley and 

Barnes^ 181. others, v. Bateson and others. 

(fl) Knowton v. Drew. 1 T. R. 629. 
Barnes^ 279. (d) Stevenson v. Yorke. 

(6) Foulstone v. Black- 4 T. R. 10. Jeffs v. Smith, 

more. 1 Y. and J. 213. 4 Taun. 196. 

(c)Daviesv.Mansill. Barnes^ (e) Crosby v. Oldenshaw. 

282. Savage v. FrankUn. 2 M. and S. 335. 
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receipt is given upon the draft of the plea, and 
copy thereof should be made on the copy plea 
served. 

If the money is not paid into court, the 
plaintiff may sign judgment {/). 

The money must be paid into court at the 
time of pleading {g). 

When plaintiff takes the money out of court, 
and taxes his costs, if defendant does not pay 
same, the plaintiff may proceed in the action ; 
but he cannot in this court obtain an attach- 
ment for same(^). And this is the prac- 
tice in the King's Bench, though it seems to 
be different in the Common Pleas. Payment 
of money into court is an acknowledgment of 
the action («). 

REPLICATION AND SUBSEQUENT PEOCEEDINGS. 

The replication and all special pleadings must 
be delivered to the attorney, or agent, of . the 
opposite party. 

When plaintiff's proceedings conclude to the 
country, he may add the similitur, and make up 
the issue. 

(/) Pether and another v. (h) I Burt. 173. 
Skelton. 1 Str. 638. (t) 4 Burr. 2640. 

(g) Bray v. Booth. Barnes^ 
252. 
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ISSUE. 

The issue is made up and ingrossed by plain- 
tifTs attorney. 

If there has been no imparlance^ the issue is a 
mere copy of the declaration, plea, and subse- 
quent proceedings, headed by the placita. If 
there has been an imparlance^ there must be a 
memorandum after the placita, of the term in 
which plaintiff brought his bill into court ; and 
ait the end of the declaration there must be an 
imparlance entered, and then the plea and sub- 
sequent proceedings. 

In order to compel a plaintiff to proceed 
(there being no rule to enter the issue in this 
court), the defendant must give rule to reply, 
surrejoin, &c., until the cause is at issue ; and 
if plaintiff do not then proceed, the defendant 
may move for judgment, as in case of a non- 
suit. 

The plaintiff is bound to enter the issue upon 
the roll, when required by defendant {k). 

DEMURRER. 

The demurrer and joinder must both be 
signed by counsel. All demurrers must be de- 

(k) R. C. 1 Burt. 227, 235. 
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livered. A general demurrer to part, and ge-» 
neral issue to the remaitider, must also be deli-^ 
vered. A rule to join in demurrer (a four 
day rule), must be given, and joinder demanded. 

The demurrer book is made up and engrossed 
by the attorney, and a copy delivered to the 
opposite party, and a rule to bring in the books 
given : this is a four day rule. 

Only such parts of the pleadings as the de- 
murrer applies to, are to be copied into the de^ 
murrer books (1). 

The plaintiff's attorney is entitled *to make 
two copies for the two senior Barons, and the 
defendant's attorney the two copies for the junior 
Barons : and though there are now five Barons, 
only four copies are required: they must be 
left with the Barons before the court wiU fix a 
day for argument. If the demurrer is intended 
to be argued, the court will not grant the rule 
for concilium until the books are delivered, nor 
hear the argument on the last day of term. If 
the defendant omits delivering the paper books, 
the court will give judgment against him {m). 

If the demurrer be for delay, the court will 
grant the rule for a concilium for the last 
day of term, though there may not be four 

(/) R. C. Mic. T. 9 Geo. (w) Rex v. Forman* 11 
IV. Price, 161. 
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days of the term remaining («). Wlien the 
demurrer is argued, and judgment given, a rule 
IS drawn up, and the judgment signed^ An 
incipitur should be entered on paper, and after- 
wards the proceedings entered on the roll. The 
judgment is either interlocutory, or final, ac- 
cording to the nature of the action, or the pro- 
ceedings. 

If there is an issue to part, and a demurrer 
to the rest, notice of trial may be given at the 
time of delivering the demurrer book. If the 
opposite party does not join in demurrer (a 
four day rule having been given), judgment 
may be signed. 

When the defendant's plea is in bar to the 
action, and judgment is given for the defend- 
ant previous to trial, there can be no trial ; or 
if a verdict has previously been obtained by 
plaintiff, and afterwards judgment is given for 
defendant, no judgment can be signed upon 
the verdict ; but judgment is entered for de- 
fendant. 

RULE FOR CONCILIUM. 

Before the demurrer can be argued, the books 

(n) Gent v. Vandermolen. Hawkes. 1 C and J. 2]9« 
13 Price, 24?. Cooper v. 
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must be delivered, and the court must be 
moved by counsel for a concilium. This is a 
four day rule, and when obtained, the court 
will fix a day for the argument. The rule is 
entered by the Master, and drawn up by the 
sworn clerks, and must be served on the oppo- 
site party, with notice of the day fixed by the 
court for the argument. 



NOTICE OF TRIAL. 

Notice of trial must be given to the defend- 
ant's attorney or agent. If the venue be in 
London or in Middlesex, and defendant resides 
within forty miles of London, eight days* notice 
{exclusive of the day it is given, and inclusive 
of the day of trial), is sufficient. Or if both 
parties reside in the country, ten days' notice 
is sufficient for the assizes : but if the venue 
is in London or Middlesex, and defendant re- 
sides above forty miles distance, fourteen days* 
notice is necessary (o). These rules relate to 
defendant's permanent residence, and not to an 
occasional residence elsewhere {p). 

The plaintiflP must give notice of trial, al- 

(o) R. C. 16, 56 and 57 (p) Raine v. Hodgson. 2 
Geo. III. Price, 279. 
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though he may have given a peremptory un- 
dertaking to try. 



SHORT NOTICE OF TRIAL. 

In country causes, short notice of trial should 
be given four days* previous to trial : in town 
causes, two days. Where the parties live above 
forty miles from London, and the cause is to 
be tried in town, six days must be given ; that 
is, if such short notice is made necessary by 
defendant's proceedings; otherwise, as much 
longer notice should be given as circumstances 
will admit (g'). 

COUNTERMAND AND CONTINUANCE OF 

NOTICE OF TRIAL. 

Where notice of trial is given for the assizes, 
or if the venue is in London, or Middlesex, and 
defendant resides upwards of forty miles dis- 
tant, six days' countermand must be given (r) : 
in other cases two days' notice is sufficient. 

The same time, as to notice of continuance, 
must be given, as upon a countermand. 

Notice of continuance cannot be given after 



{q) Ifield V. Weeks. 1 H. (r) R. C. HiL T. 16 Geo. 
Bl. 222. III. 
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a countermand («), and can only be given 
once {t). 

MOTION TO PUT OFF TRIAL. 

If a defendant cannot safely proceed to trial, 
pursuant to the notice, on account of the absence 
of a material witness, the court may be moved 
to put off the trial. This must be done on affi- 
davit ; stating that defendant is advised, and 
believes, that the person absent is a material 
witness for him, and that he cannot safely pro- 
ceed to trial without his evidence: he must 
state also, that he has used due diligence to 
subpoena him, without effect; or that he is 
abroad, and expected home at a certain time, 
and not before. If the court is satisfied with 
the affidavit, and the ground of the application, 
the trial will be postponed, as the court may 
direct, on consideration of the circumstances. 
Notice of the motion should be given. 

COSTS OF THE DAY FOR NOT PROCEEDING 

TO TRIAL. 

If plaintiff gives notice of trial, and does not 
proceed to trial, or countermand in due time. 



(s) Smith V. Hoff. Barnes (/) Boyce v. Twist and 
301. others. Barnes 292. 
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defendant may move the court on an affidavit, 
for costs of the day : this is done without notice, 
and must be made before motion for judgment, 
as in case of a nonsuit (») : this is a rule unless 
cause shown, and therefore makes itself abso- 
lute, if no cause be shown. If plaintiff intends 
to show cause, he must give defendant's attor- 
ney notice thereof. 

Defendant is entitled to costs of the day, 
although he may have entered a ne recipia-* 
tur (f?). 

Defendant is entitled to costs of the day 
upon an inquiry, the same as upon a notice of 
trial. 

JUDGMENT AS IN CASE OF A NONSUIT. 

Previous to moving for judgment, as in case 
of a nonsuit, four days' notice of motion must 
be given. 

If notice of trial has been given, and plaintiff 
does not proceed to trial pursuant to such 
notice, the motion may be made in the ensuing 
term ; but if issue be joined without notice, 
the motion cannot be made until the second 
term {w). 

4 r 

(m) Morgan v. Bidgood. 1 (w) R. C. Eas. T. 5 Geo. 
Price 61. IV. Redward v. Way and 

(i') Prac. Rtg. 406. others. 13 Price 453. 
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Motion for judgment, as in case of a nonsuit, 
may be made after motion for costs of the day, 
and may be made in the same term (x). 

The rule must be moved in court by counsel, 
on affidavit, stating that plaintiff did not pro- 
ceed to trial pursuant to notice, or after issue 
joined (as the case may be), and upon affidavit 
of service of notice. The rule for judgment is, 
in the first instance, a rule to show cause ; and 
may be discharged upon special grounds, or 
upon an affidavit stating some reason for not 
proceeding to trial, and on giving a peremptory 
undertaking to try, at the ensuing sittings or 
assizes. 

If plaintiff does not try, pursuant to his 
peremptory undertaking, defendant may move 
on affidavit, in the next term, for a rule abso- 
lute in the first instance, for judgment. 

The court will sometimes give still further 
time to try ; but this is only upon some very 
special ground (y). If it appear on affidavit, 
that since the rule was drawn up on a peremp- 
tory undertaking, it has come to the plaintiff's 
knowledge, that defendant is a pauper, the 
court will sometimes discharge the rule, on the 



(x) Fisher v. Hodgkinson. ( y) Blakeway and Ux. v. 
2 Price 90. Edwards. 2 Y. and J. 559. 
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parties agreeing to a st^ processus ; or if de- 
fendant will not agree thereto, the court will 
discharge the rule. 

If the rule be made absolute, the defendant 
may sign judgment, and tax his costs. 

Upon a motion for judgment, as in case of a 
nonsuit, it is not necessary to give a term's 
notice, although no proceeding may have been 
taken in the cause for more than twelve 
months {z). 

JURY PROCESS. 

The venire should be tested the first or some 
other day of the term preceding the trial, and 
be returnable on a day before the trial. The 
venire, in a country cause, may be returned in 
town, and filed at once with the sworn clerks. 

The distringas should be tested on a day 
subsequent to the return of the venire, and 
returnable on a day subsequent to the trial: 
they are both signed by the Master. 

In a country cause, it is necessary to have 
a commission to the judge of assize to try the 
cause (a), which must be also signed by the 

(z) Hoddn^ Clk v. Reece^ Manby v. Watkins. 2 Bl. 
Clk, 2 Y. & J. 275. Roe Rep. 1223. 
V. Dunning. Barnes 308. (a) 1 Burt. 233. 
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Master, and be attached to the record, with the 
jury process. 

SUBFCENA AD TEST. 

A pruedpe must be filed at the Exchequer 
Office, and the writ signed by the Master. If 
the trial goes over to another sitting, or assizes, 
the subpoena^ jury process^ and record must be 
resealed^ or fresh writs issued. 

SPECIAL JURY. 

A rule for a special jury may be obtained of 
the sworn clerks, on producing counsel's signa- 
ture; and an appointment to strike obtained 
from the Master. The rule and appointment 
must be served on the sheriff, and opposite 
attorney, and the jury is struck and reduced by 
the Master in the usual way. A plaintiff or 
defendant cannot go on ex parte to strike or 
reduce, imtil the third appointment. If the 
party, who moves for the jury, obtains the 
verdict, he is entitled to the costs thereof, if 
the judge certify (ft) ; but in no other case can 
the costs be allowed. If the defendant move 
for the jury, and plaintiff afterwards counter- 

<6) 24 Geo. II. c. 18,8. 1. 
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mands, or discontinues, or judgment is signed, 
as in ease of a nonsuit, the defendant cannot 
have the costs of the jury ; as no certificate can, 
in such case, be given by a judge. 

SPECIAL DISTRINGAS. 

Where there is a special jury, it is necessary 
to have a special distringas ; and either or both 
parties may issue it, and lodge same with the 
sheriff; but the sheriff is not, thereupon, entitled 
to double fees for summoning the jury, though 
he may be entitled to a fee for returning the 
second writ (c). 

VIEW. 

The rule for a view is also to be obtained of 
the sworn clerks, on producing a Baron's order, 
founded on the usual affidavit, and on pro- 
ducing counsel's signature. 

RECORD. 

The form of the Record is somewhat differ- 
ent in this court to the other courts. It com- 
mences with the placifa, and then (if there has 

(c) Williams v. Beaumont. Ma«;ter's Book, Mic. T. JO Geo. IV. 
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been no imparlance), follow the declaration, plea, 
and subsequent proceedings, as in the issue : 
there is then an award of the venire Jadas, and 
the return of the sheriff, and a panel of the 
jurors: afterwards the distringas: the parties 
are then required to attend before the Chief 
Baron, on the day and place of trial, or before 
the justices of assize (as the case may be), and 
afterwards to hear judgment in court. If there 
has been an imparlance, the issue is headed by 
a memorandum of the term in which the parties 
came into court ; and after the declaration, the 
imparlance is added ; and if the issue and re- 
cord are of different terms, continuances must 
also be added. 

The record is signed, and passed by the 
Master, and the entries are then paid on the 
pleadings. The cause, in town cases, is set 
down for trial, and the record left with the 
Lord Chief Baron's Marshal, and must be en- 
tered two days previous to the day of trial, or 
a ne reeipiatur may be entered (d). 

SITTINGS AT NISI FRIUS IN TERM. 

Hitherto, there has been but one sitting day 
in term for London, and one for Middlesex : 

id) R. C. Trin. T. 29 Geo. III. 1 Burt. 327- 

G 
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but, in future, there will be two days in teun 
for each place, or more, if necessary (e). The 
days of sitting will be, in London, on the sixth, 
and on the last day but two, in the term ; in 
Middlesex, on the seventh, and last day but 
one, in the term. 

AFTER TERM. 

The sitting day, for London, will be the day 
after the last day of term ; in Middlesex, the 
seventh day after term. 

POSTEA. 

The postea is obtained from the associate in 
country causes, and from the Marshal in town 
causes. In the latter, the Marshal seldom in- 
dorses the postea in cases where the party is 
entitled to judgment of the same term : but it 
it is done by the attorney from the Marshal's 
minutes. 

SPECIAL VERDICT. 

The counsel (one on each side), usually draw 
and sign the Special Verdict ; and in case they 
differ, a reference is made to the judges* notes. 

(e) R. C. Mic. T. 1 Will. 4. 
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A day is fixed by the court for argument, and 
copies of the pleadings must be left for each 
judge ; each attorney preparing and delivering 
two copies, at least two days before argument ; 
and the points to be argued must be set out in 
the margin of the pleadings. 

On the day of argument, the associate 
must attend with the postea in court. The 
associate delivers the postea to the plaintiff, or 
defendant, according to the judgment of the 
court. 

FINAL JUDGMENT ON POSTEA. 

It is not necessary in this court to give a rule 
for judgment on the postea ; but the plaintiff 
may sign judgment, after waiting four full 
days ; nor is it necessary in this court, to have 
the postea marked. The judgment is signed 
by the Master, who taxes the costs, and indorses 
his allocatur on the postea^ which must after- 
wards be filed in the Exchequer Oflice by the 
sworn clerks. 

No judgment is entered on an issue directed. 
The postea is filed on the file of writs, in the 
Ofiice of Pleas ; and the bag bearer attends the 
Court of Equity therewith, when directed by 
the court so to do {/). 

(/) 1 Burt. 229. 

G 2 
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ROLLS. 

When final judgment is signed on a postea, 
the Master's clerk gives out a roll gratis^ on 
which the proceedings are to be entered by the 
attorney ; and when carried in, it is filed and 
docketed, by the sworn clerks, at the Exchequer 
Office. 

In the first instance, it is sufficient to enter 
an incipitur on paper, of the judgment, and the 
roll may be carried in afterwards ; or the roll 
may be at once carried in, without the incipitur. 

The entry on the roll commences with the 
plcunta, and then follow the warrants of attor- 
ney, and a mere copy of the issue and judg- 
ment. 

MOTIONS FOR NEW TRIALS, OR TO ENTER 

A NONSUIT. 

In general, the court will not entertain 
motions for new trials, where the damages are 
under 20/. : but there may be exceptions {g). 

The motions for new trials, or to enter a 
nonsuit, must be made within the first four 
clear days of term (except on issues directed) ; {h) 



(g) Freeman v. Price. 1 (A) Pulley y. Hilton and 
Y. and J. 402. Others. 11 Price 380. 
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unless longer time be previously given by the 
court. The rules to show cause are drawn up 
for a nominal day, and the court afterwards 
appoints the days for argument. A motion for 
a new trial or nonsuit cannot be made after a 
motion in arrest of judgment (f), though the 
rule may be moved in the alternative. In 
future, the grounds upon which these motions 
are made, must be specified in the rule: the 
court, in the last term, having directed the 
Master to prepare a rule of court to that effect. 

MOTION IN ARREST OF JUDGMENT. 

It seems the motion in arrest of judgment 
may be made at any time before judgment is 
signed (^), even after motion for a new trial. 
A case, however, seems to have been decided in 
this court, where the contrary of this doctrine 
was held (/). The roll should be brought into 
court, if entered on record ; but if not entered, 
the Nisi Prius record should be produced by 
the associate; or if made after inquiry, the 
sheriff should produce the inquisition in court ; 



(t) 1 Burt. 243. (I) Lane v Crockett. 7 

{k) R. V. Haynes. 2 Str. Price 566. Lyte v. Rivers. 

843. Taylor v. Whitehead. Barnes 445. 

Doug. 716. 1 Burt. 265. 
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and in either case, service of notice to produce 
same should be made. The rule, if granted, 
stays the judgment until the court is moved by 
the opposite party. The rule is entered by the 
Master, and obtained of the sworn clerks: a 
copy of it must be served on the adverse 
attorney. 

The rule is drawn up in like manner as upon 
motions for new trials ; and the day for argu- 
ment is fixed in the same way. 

Notice of motion should be given to discharge 
a rule in arrest of judgment. 

TAXATION OF COSTS, 

After the expiration of the four days, the 
Master taxes the costs. 

As there is no rule to be present at taxing 
in this court, it is necessary to hand over a copy 
of the bill of costs to the opposite party, one 
day before taxing, and at the same time to give 
notice of taxing ; and if there is any affidavit 
of increase, a copy should be given with the 
copy of the bill of costs. On country posteas^ 
and inquisitions, two days' notice must be given, 
and copies of the bills, and affidavits, delivered 
over at the same time {m). 

(w) R. C. Mic. T. I Will. 4. 
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EXECUTION. 

As soon as final judgment is complete, exe- 
cution may be issued. The several executions 
are the fieri facias^ the levari facias^ the capias 
ad satisfaciendum^ and the elegit. These are 
all non omittas writs ; they must be tested in 
term, and may be made returnable, either on a 
general return, or on a day certain. A pnecipe 
must be left with the sworn clerks, as upon 
issuing other writs. 

EJECTMENT. 

In this court, the lessor of the plaintiff is 
described (as all plaintiffs in this court are) in 
the declaration, as a debtor to his Majesty; 
in other respects, the declaration is in the same 
form as in the other courts : the service, and 
affidavit of service, are also the same. 

The declaration against the casual ejector, 
ought to be of the term of which it was 
served (n). 

The ejectment must, in ordinary cases, be 
served before the essoign day of the term (p). 

(«) 1 Burt. 203. (o) Roe dcm. Bird v. Doe. Barnes 172. 
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In London, or Middlesex, the plaintiff must 
move for judgment against the casual ejector 
within the two first days of the term ensuing 
the service; and the defendant must appear, 
and plead within the first week in the term. 

In any other county, the defendant has, until 
four days after the term ensuing, the service to 
appear (jt)). The plaintiff must move for judg- 
ment against the casual ejector, before the ex- 
piration of two days after the end of the first 
term in which the casual ejector is required to 
appear. 

If the service of the declaration has been 
made within the known rules, that is to say, on 
the tenant in possession^ or on his wife on the 
premises (9), or at the dwelling-house of the hus- 
hand (r), and the ejectment has been properly 
explained on such service ; and if the afiidavit 
of service is clear and distinct on these points, 
it is not necessary to move for judgment in 
court, counsel's signature being sufiident : this 
must be left with the sworn clerks, and the rule 
being entered by the Master, is obtained from 
the sworn clerks at once : but if the service is 

(p) R. C. Eas. T. 2 Geo. (r) Doe d. Moreland v. 
IV. Bayliss. 6 T. R. 765. Oafes d. 

(jq) Doe V. Roe. Barnes Chatterton v. Cotes. Ibid, n. 
194. 
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not strictly regular, the motion must be made 
in court, and the rule is granted, or not ; and 
is to show cause, or is absolute, as the court, in 
its discretion, thinks proper (^): but no judg- 
ment can be signed, except by rule of court (/). 
The declaration and affidavit are filed with the 
sworn clerks in the Exchequer Office. 

If a defendant does not appear and plead in 
due time, judgment may be signed. 

If the landlord wishes to appear and defend, 
he may do so, upon obtaining the usual rule; 
which may be obtained of the sworn clerks, on 
counsel's signature being left with them : the 
landlord must enter into the common consent 
rule (m). 

In this court, when the defendant appears, a 
fresh declaration is prepared against the party 
appearing. 

The rule to confess lease,* entry, and ouster, 
is also obtained in like manner at the office ; 
and must be attached to the record, and sent 
down to the assizes (t;). If defendant does not 
appear at the trial to confess lease, entry, and 
ouster, and plaintiff thereby be nonsuited, the 



(s) Scrape v. Hunt. Barnes (ti) Goodtitle v. Thrastout. 
175. Roe V. Doe, 176. Barnes 187- 

(0 1 Burt. 203. (v) 1 Burt. 204. 
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plaintiff's attorney must get the record from 
the associate, with the postea indorsed, and 
iriust thereupon move the court for leave to 
enter up judgment against the casuaL ejector on 
affidavit. 

By the recent Act of Parliament (ir), a power 
is given to landlords, where a tenancy shall 
expire, or a right of entry upon any lands 
or hereditaments shall accrue, during, or imme^ 
diatelt/ after miary or Trinity term respectively, 
to serve a declaration in ejectment, entitled of 
the day next after the day of the demise in 
such declaration (whether the same be in term, 
or vacation), with a notice subscribed, requiring 
the tenant, or tenants in possession, to appear 
and plead thereto, within ten days after such 
service ; and proceedings may be taken in the 
same manner as nearly as may be, as if such 
declaration had been duly served before the 
preceding term ; but no judgment can be signed 
against the casual ejector, until default of ap- 
pearance and plea be made within such ten 
days. Six clear days' notice of trial must 
be given before the commission day of the 
assizes ; but the defendant may, on sufficient 
ground being shown, apply to a judge on sum- 

(fv) 1 Will. IV., c. 70. 
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mons in the usual way, for time to plead, or for 
staying, or setting aside proceedings, or fof 
postponing the trial until the next assizes. 

In making up the record, the declaration 
must be entitled specially of the day next after 
the day of the demise therein, whether such 
day be in term or vacation. 

In case the plaintiff shall obtain a verdict, the 
judge before whom the cause is tried may 
certify his opinion on the back of the record, 
that a writ of possession ought to issue imme- 
diately ; and thereupon a writ of possession may 
be immediately issued. The writ must recite 
shortly, when and where, and before whom the 
cause was tried; and that the judge certified his 
opinion on the record, that the writ of posses* 
sion ought to issue immediately. 

The costs may afterwards be taxed in the 
usual way. 

BAIL IN EJECTMENT (.r). 

Where the term or interest of any tenant 
holding under a lease or agreement in writing 
expires, or where such interest or tenancy has 
been determined pursuant to a regular notice 

(oT) 1 Geo. IV., c 87. 
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to quit, and such tenant, or any one holding 
under him, shall refuse to quit and give up the 
premises, after a proper demand in writing, the 
landlord, upon bringing his ejectment, may re- 
quire of defendant security for costs in case he 
shall appear and defend the same. The notice 
must be given at the time of the service of the 
ejectment, and it should require defendant to 
appear, and to enter into a recognizance by 
himself and two sufficient sureties, in such sum 
as the court shall consider reasonable; con- 
ditioned to pay such damages and costs, as may 
be recovered in the said action. The notice 
must be signed by the landlord or his agent, 
and not by the casual ejector. 
. The court must be moved on affidavit, as 
described in the act, and on production of the 
lease, or agreement, or counterpart thereof, for 
a rule to show cause why the tenant should not 
enter into the recognizance : and upon an affi- 
davit of service, the court will make the rule 
absolute if no cause be shown. When the rule 
is made absolute, the court will fix within what 
time, and for what amount, the undertaking 
is to be given. Upon the rule being made 
absolute, the defendant must put in bail as in 
ordinary cases, and the tenant must join in the 
recognizance : the bail may be excepted to, and 
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must justify in the usual way (the tenant, 
however, not being bound to justify as to his 
sufficiency). In default of putting in, or per- 
fecting the bail, the lessor of the plaintiff may 
move for judgment against the casual ejector, 
and proceed accordingly. The consent rule 
must also contain the undertaking, which, if 
defendant refuses to enter into, judgment may 
be moved for in like manner. 

Upon the trial, the plaintiff is not nonsuited 
for want of defendant's appearing and confess- 
ing lease, entry, and ouster, as in other cases; 
the production of the consent rule and under- 
taking being sufficient evidence of defendant's 
appearance, &c. The plaintiff may, in this ac- 
tion, recover damages for mesfie profits, from the 
time of the expiration of the tenancy, to the 
day of trial. 

If the landlord fails on the trial, and he is 
nonsuited, or a verdict pass against him, he is 
liable to double costs. 

WEIT OF POSSESSION AND EXECUTION FOR 

COSTS. 

The costs being taxed on the postea, a ^fieri 

Jiwias, or capias ad satisfaciendum for costs may 

be incorporated in the writ of possession, or 

may be issued separately : the writ or writs 
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must be signed by the Master, and praecipes 
left with the sworn clerks. 



defendant's costs on ejectment. 

It is necessary, in order to recover costs upon 
judgment for not proceeding to trial, or after 
verdict for defendant, or nonsuit upon the 
merits, to demand same of the lessor of the 
plaintiff ; and upon a refusal, defendant may 
proceed against the lessor for same, by subpoena 
and attojchment Upon a postea the costs are 
taxed, and the allocatur marked on the postea. 



ACTION FOR MESNE PROFITS. 

When the plaintiff recovers in ejectment by 
verdict, he may bring his action for mesne pro- 
fits, from the time of the ouster, as laid in the 
declaration. And an action of trespass for 
mesne profits (including the costs of the eject- 
ment), may be brought in the name of the 
plaintiff against the tenant in possession, after 
judgment by default (y). 

A writ of error brought in the action of 

(^) Aslin V. Parkin. 2 water. 2 T. R. 261. 
Burr. 665. Gulliver v. Drink- 
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ejectment, will not prevent the plaintiff from 
proceeding in the action for mesne profits, though 
the court will stay execution. Money cannot 
be paid into court in an action for mesne pro- 
fits {%). 

{%) Holdfast V. Morris. 2 Wils. llS, 
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BOOK V. 



OCCASIONAL PROCEEDINGS. 



DISCONTINUANCE. 

In any stage of the proceedings before join- 
der and entry of demurrer, or verdict on inqui- 
sition, or general verdict, the plaintiff may 
obtain a rule to discontinue on payment of 
costs ; after joinder and entry of demurrer, or 
verdict, it must be by leave of the court (a). 
After a general verdict there can be no rule to 
discontinue (i). After a special verdict there 
may be. This is a side bar motion, and the 
rule may be obtained of the sworn clerks on 
handing in a prtedpe: the Master thereupon 
gives an appointment to tax the costs, and the 
rule and appointment must be served on de- 
fendant's attorney ; one day's notice of taxing 
is sufficient 



(«) PUllips ▼, Bchaid. (&) Price ▼. P^ker. 1 
CitK J«c. S5. Sulk. 17a 
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Until the costs are actually paid, the action 
is not discontinued (c). 

COGNOVIT. 

If the cognovit is to be filed under the sta- 
tute, it must lor a copy of it^l be filed, with 
an affidavit verifying it, in the King's Bench ; 
although it is taken in an action in this court : 
if it is not so filed, it should be filed with the 
Master on signing judgment ; or if filed in the 
King's Bench, it must be obtained from the 
King's Bench Office, and filed in this court on 
signing judgment. When judgment is signed, 
an incipitur should be entered on paper, and the 
Master gives his allocatur thereon: a roll is 
given gratis by the Master's clerk, on signing 
judgment, upon which the proceedings and 
judgment are to be entered, and afterwards 
carried in and docketed. 

COMPUTING PRINCIPAL AND INTEREST. 

Upon signing interlocutory judgment in ac- 
tions on bills of exchange, promissory notes« 
and in covenant for payment of money, and 
arrears of rent under a covenant, the plaintiff 

(c) Bellifante v. Levy. . 2 othjers y. Buckholt. 3 I\f . 
Sir. 1209. Mulling and and S. 153. 

H 
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may either exequte a writ of inquiry of damages, 
or (as the usual practice is), move for a rule to 
compute the amount of principal due, and also 
of interest, where interest is payable. In term 
time the motion is made in court (on an c^ 
davit of the cause of action J, by counsel for a 
rule to show cause, and which on an affidavit 
of service, and no cause shown, is afterwards 
made absolute. The rules are entered by the 
Master, and drawn up by the sworn clerks. 
The Master gives an appointment to tax on 
the rule absolute, which is served with a copy 
of the rule : no c^ffidavit of service of the latter 
rule or appointment is necessary. 

In vacation, a summons to compute must 
be taken out at a Baron's chambers, and served 
on defendant's attorney, if any appearance has 
been entered ; otherwise, it must be served on 
defendant. If the defendant lives in the coun- 
try (and no appearance has been entered), a 
treble summons may be obtained, and served 
upon him ; and upon an affidavit of service of 
the summons, and attending the three days 
mentioned in the summons, and on an affidavit 
of such attendance, an order may be obtained : 
the order, with a minute signed by counsel, 
must be handed in to the sworn clerks, where 
a rule absolute is obtained ; and upon service 
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of the rule, with the Master's appointment, the 
costs may be taxed, and final judgment signed, 
as above. 

On signing judgment, an incipitur is entered 
on paper, and the Master marks the costs 
thereon, and computes the principal and in- 
terest ; the final judgment is signed as in other 
cases, and the proceedings entered on the roll, 
carried in, and docketed. The Master also 
marks on the rule absolute the amount of 
principal and interest, and the amount of costs 
allowed. 



teum's notice. 

If there has been no proceeding for four 
terms, it is necessary to give a term's notice of 
proceeding, by either party wishing to speed 
the cause : the notice must be given before the 
essoign day of the term {d) : the notice is ne- 
cessary in all cases before verdict, except in 
moving for judgment, as in case of a nonsuit : 
a term's notice is not necessary in the latter case 
or after verdict {e). 

(d) R. C. Michael. Term, (e) May v. Wooding, 3 M. 
1 753. and S. 500. 



H SI 
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AMENDING PLEADINGS. 

Upon amending pleadings by plaintiff, the 
defendant has two days' time to answer ; unless 
a longer or shorter time is given by the judge. 
The terms of amending are of course in the 
discretion of the judge, and depend upon the 
circumstances of the case. 

INFANTS. 

li plaintiff be under age, an order to sue by 
prochein ami or guardian must be obtained ; if 
defendant be under age he must defend by 
guardian : this is done by a petition to the 
Chief Baron, accompanied by a consent signed 
by the next friend or guardian, both of which 
must be verified by affidavit ; and thereupon a 
Baron's order will be granted. If, however, an 
infant plaintiff sue as co-executor with others, 
the executors of full age may appoint an attor- 
ney for themselves and the infant (y). 

The plaintiff should take care, if defendant 
be an infant, that he appear by guardian, or 
next fjriend; otherwise it is good ground for 
error (g). An infant defendant sued even as 

(/) Foxwith and others^ Cro. Eliz. 509. Ordev.Mo- 

£^ecators v. Tremaine. 2 reton. Yelv. 211. Gladman 

Saund. 212, 213, 6. r. Bateman. Bar. 41& 

(g) Sedburrough v. Raunt. 
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co-executor with others, must appear by guar- 
dian (h). 

If an infant do not appear by guardian, the 
plaintiff should apply to him to name one ; and 
in default thereof, he must apply to the court, 
on affidavit, for an order to compel him (i) : it 
is too late after judgment or eiror brought (k). 

FORMA PAUPEEIS. 

In this court, if a person make affidavit 
that he is not worth 51. in the world, ex- 
clusive of wearing apparel (except the pro- 
perty in dispute), a Baron will grant him an 
order to sue in Jbrmd pauperis, on such affidavit, 
and producing counsel's opinion that the pauper 
has good ground of action, and a consent to act 
as his counsel, and the consent of an attorney to 
act for him. 

To entitle a pauper to the order, he must 
have a meritorious cause of action (/). 

SET-OFF. 

Defendant may either plead the general 

(A) Fuscobaldi v. Kinaston. (k) Kerry v. Cade. Bamet 

2 Str. 784. 413. 

(f) Shipman v. Stevens. 2 (/) Haines v. Johnson. 1 

Wils. 50. Gladman V. Bate- Y, and J. 10. 
man. Barnes 418. 
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plaintiff, having joined in demurrer, may ob- 
tain a rule from the sworn clerks at the Ex* 
chequer OflSce, on filing a praecipe with them» 
to bring in the demurrer books : this is a four 
day rule. The plaintiff delivers two copies of 
the books to the senior Barons, and the de« 
fendant two copies to the junior Barons: but 
should the defendant omit to deliver his copies 
within the four days, the plaintiff may deliver 
them for him, and then move for a rule for a 
concilium : this was formerly considered a four 
day rule in all cases; but latterly, on sham 
pleadings, the court has on motion granted the 
rule for a concilium for the last day of term, 
although there may not have been four days 
between the day of moving, and the last day 
of term. 

There is no rule to abide by plea in this 
court, and the plea cannot therefore be struck 
out : but the defendant may strike out the 
similitur to plaintiff's replication, and demur 
to the replication. 

PRISONERS (w). 

If the defendant does not put in special bail, 
but is taken to gaol upon mesne process, or if 

(m) R. C. Mic. T. 1753. 



104 PRISONERS. 

« 

he afterwards render in discharge of his bail, 
the plaintiff must declare against him within 
two terms after the return of the writ, or sur- 
render; the term in which the writ is return- 
able, or of the surrender, being reckoned as 
one : otherwise the prisoner may obtain a su- 
persedeas, and will be discharged on filing com- 
mon bail. 

A prisoner has in all cases eight days' time 
to plead after the rule to plead given, whether 
after imparlance or not : after an imparlance^ the 
rule to plead should be given on the first day 
of term, but no rule to plead can be given until 
after the affidavit of service of declaration is 
filed (w). In this court it is not necessary to 
demand a plea : the same practice with respect 
to demanding a plea prevails in the Common 
Pleas, though it appears to be different in the 
King's Bench (o). 

If the defendant be in a country, gaol, one 
copy of the declaration is left with the gaoler, 
and another copy, with an affidavit of service, 
is filed in the Exchequer Office. If the de- 
fendant be in the Fleet, one copy must be left 
with the turnkey, or clerk of the papers, in the 
Fleet, and a duplicate thereof filed in like 

(n) 1 Burt. 349. (o) Rose v. Christfield. 1 T. R. 591. 
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manner: an engrossment on parchment must 
be filed previous to the service of the copy. 

It need not be alleged in the declaration that 
defendant is a prisoner, the statute 4 and 5 
Will, and Mar. c. 21, s. 3, not applying to this 
court. 

The bill, or declaration, must be indorsed 
with the sum for which defendant was ar- 
rested. 

If defendant be in the Fleet upon another 
cause of action, a detainer may be lodged, by 
making an affidavit of debt, and filing a bill 
thereon, and serving defendant, by leaving a 
copy with the gaoler, indorsed with the sum 
mentioned in the affidavit. The affidavit of 
debt is filed with the sworn clerks at the Ex- 
chequer Office. 

If the defendant be in the King's Bench 
prison, and it be intended to charge him with 
a declaration in this court, he must be brought 
into court in term time, upon a habeas corpus 
ad respondendum^ and there charged with a de- 
claration, indorsed in like manner for the sum 
mentioned in the affidavit ; and he is thereupon 
committed to the Fleet. 

The habeas must be signed by the Master, 
and a prtscipe thereof filed with the sworn 
clerks in the Exchequer Office. The habeas 
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must be allowed by a Baron, and is left at 
the King's Bench prison with the gaoler, four 
days previous to the return : if less time is 
given to the marshal, he requires a fee for ex^ 
pedition. The prisoner is brought into court, 
at the sitting of the court, and a brief being 
given to counsel, he is charged with the decla- 
ration, and remains in the custody of the tip* 
staff of the court, until lodged by him in the 
Fleet. 

If defendant be in a county gaol, in order to 
charge him with a fresh action by way of de- 
tainer, the plaintiff must make affidavit of the 
debt, and thereupon issue a quo minus (indorsed 
for the sum sworn to)^ directed to the sheriff of 
the same county. The writ must be delivered 
to the sheriff forthwith, with a notice to him 
in writing that defendant is a prisoner in his 
custody; and thereupon plaintiff may declare 
on the return of the writ, and proceed as in 
other cases. But in non-bailable actions the 
plaintiff may personally serve a defendant in 
custody of the sheriff with process ; and if de- 
fendant do not appear, plaintiff may appear for 
him, sec. stat. (p) and proceed as in other cases. 

If defendant plead in person, b copy of the 

(p) Ctdme V Dingle. Barnes 392. 
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issue must be left with the gaoler, with notice 
of trial. If judgment is signed by default, 
the notice of inquiry must be left in like 
manner. 

The plaintiff must proceed to final judgment 
within three terms after declaration delivered, 
or after render (g'), of which the term in which 
the declaration is filed, or of which the render 
is made, is reckoned as one : or if there has 
been no writ, within three terms from the 
filing of the bill, the term in which the bill was 
filed being reckoned as one. Within two terms 
after final judgment, the defendant must be 
charged in execution (r), (unless writ of error 
he brought) {s) ; the term in which judgment is 
signed to be reckoned as one. Or if defendant 
be rendered after final judgment (unless writ 
of error brought)^ he must be charged in execu-^ 
tion within two terms after such render. 

In case of a writ of error being brought, the 
defendant must be charged in execution within 
two terms after the affirmance of the judgment, 
or of the writ of error being non prossed^ or dis- 
continued, including the term in which said 

(q) Thomas v. Prichard. (ji) Garrett v. Martelli. 2 
4 T. R. 664. Wils. 380. 

(r) Heaton v. Whitaker. 
4 East, 349. 
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cfffwmancej non pros, or discontinuance, takes 
place. 

No treaty or agreement is sufficient to de- 
prive a prisoner of his right to a supersedeas, 
in default of any piroceeding by plaintiff, unless 
such agreement be in writing signed by de- 
fendant, or his attorney, or an authorized agent 
for that purpose : and it must be expressed in 
the agreement that proceedings are stayed at 
defendant's request (/). 

If defendant give notice of his intention of 
taking the benefit of the Insolvent Act, the 
Court or Baron will not grant him a supersedeas 
for want of any proceeding (u). 

If defendant be superseded before execution, 
he may be again taken in execution ; but the 
defendant being once discharged out of execu- 
tion, cannot be taken again («?). 

CHARGING PRISONER IN EXECUTION. 

If the defendant be in a country gaol, the 
defendant is charged in execution by lodging a 
ca. sa. with the sheriff, and obtaining a warrant 
thereon, and leaving the warrant with the 

(0 R. C. ' 1 Burt. 354. {v) Vigor v. Aldrich. 4 

(m) R. C. Mic. T. 3 Geo. Burr. 2482. Wright v. Kers- 
IV. well, Barnes 377- 
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gaoler. Notice must be indorsed on the writ 
of execution, that defendant is in custody, and 
that he is to remain charged with such exe- 
cution : but if defendant is in the Fleet, he 
must be brought up by habeas corpus ad satis^ 
faciendum : in term time, the habeas must be 
allowed by a Baron, and signed by the Master, 
and a precipe filed with the sworn clerks. 

If the defendant is in the Fleet, the habeas 
must be left with the warden four days pre- 
vious to his being brought up ; and at the sit- 
ting of the court, a brief being given to coun- 
sel, the court is moved to remand the prisoner 
to the Fleet. Upon the writ, and the return 
thereof, and the record of the proceedings 
being shortly read by the officer of the court, 
the judge inquires of the prisoner, if he is able 
to satisfy the damages and costs; and being 
answered in the negative, he is thereupon re- 
manded to the custody of the warden. If the 
defendant be a prisoner in the King's Bench, 
the habeas is lodged with the marshal four days 
before the return, who thereupon in like man- 
ner produces him at the sitting of the court, 
and the prisoner is in like manner charged in 
execution, and is then committed to the cus- 
tody of the warden of the Fleet. 

If defendant is to be brought up in more 
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actions than one, there must be a separate habeas 
for each action (x). 

TO DISCHARGE A PRISONER FOR WANT OF 

PROCEEDING. 

If the plaintiff does not proceed according 
to the above rules, the defendant is entitled 
to his discharge. If he is in the custody of the 
warden of the Fleet, or in the King's Bench 
prison, a certificate of the warden or marshal 
must be obtained, and thereupon he may obtain 
an order for a stipersedeas on summons before 
a Baron, on entering a common appearance to 
the action. If the defendant is a prisoner in a 
country gaol, he must obtain a certificate of 
the cause of his detention from the gaoler, 
verified by an affidavit, with an affidavit also 
stating in what particular the plaintiff has not 
proceeded according to the foregoing rules : 
and he may thereupon in like maimer on sum- 
mons obtain an order for a supersedeas. The 
defendant cannot take advantage of any want 
of proceeding on mesne process, after he is 
charged in execution (y). 

A prisoner is not entitled to his discharge, 

( jr) Petit T« MoUoy. Bftinesi (.y) Rofie ▼. ChnsdieldL 1 
aa T. R 591: 
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though the plaintiff may die. The Court of 
Common Fleas have, however, discharged out 
of custody a defendant in execution, after plain- 
tiff's death, administration not having been 
taken out, and on application, the next of kin 
declining to take out administration (x). 

REMOVAL OF A PRISONER BY HABEAS CORPUS. 

If a prisoner is to be removed from the 
King's Bench, or a county gaol, to the Fleet, 
it must be done by habeas carpus ad responden- 
dum. If the habeas be directed to the Sheriffs 
of London, or Middlesex, it may be made re- 
turnable immediately: if directed to any other 
sheriff, it must be returnable on a day certain. 
The defendant being brought into court, or 
before a Baron at chambers thereon, may be 
charged with an action in this court, and there- 
upon committed to the Fleet : there must be 
an affidavit of debt to ground the action, upon 
which a bailable writ is issued, and the warrant 
thereon lodged with the tipstaff. 

DISCHARGING A PRISONER, UNDER 

48 Geo. III. c. 123. 
If a defendant has been in gaol twelve months 

(z) Broughton v, Martin, v. Horlock. 2 N. R. 240. 
1 B. and P. 176. Parkinson 
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in execution, where the debt, or damages re- 
covered, do not amount to 20/. exclusive 
of costs, he is entitled to his discharge: this 
may be obtained by motion to . the court in 
term time by counsel. To ground this motion, 
the certificate of the gaoler must be obtain^d^ 
certifying the amount for which the defendant 
was charged in execution, and also that he has 
been in custody on such execution twelve 
months. Thci certificate must be verified by 
affidavit, and if notice be given to the plaintiff 
of the intended motion, and an affidavit of that 
fact be made, the rule is absolute in the first 
instance (a). The rule is drawn up and ob- 
tained in the usual way of the sworn clerks, 
on a praecipe being filed with them, and the 
supersedeas is issued thereupon, and is signed 
by the Master. In the Common Pleas, this is 
only a rule, nisi^m the first instance (J). 

TO SAVE THE STATUTE OF LIMITATIONS. 

In order to save the Statute of Limitations, 
a writ must be sued out, and it mtist be k- 
tumed " non esi inventus,' by the sheriff. The 
writ must be filed with the sworn clerks^ and 
entered on the roll, with continuances. 

(a) Davies v. Rogers. 2 Taunt. 37- Magnay v. Gilkes. 
R and C. 804. Ibid 467. 

{b) Ex parte NeiLson. 7 
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PROCEEDINGS ON BAIL BOND TO AN 

ATTACHMENT. 

Immediately after the return of the Attach- 
ment, the plaintiff may proceed on the Bail 
Bond : the bond is not assignable by the sheriff 
to the plaintiff, but the sheriff, on being indem- 
nified to his satisfaction by the plaintiff's at- 
torney, will deliver up the bond to him, with 
permission to sue in the sheriff's name: the 
proceedings are afterwards continued as in or- 
dinary cases. 

No proceedings can be taken on the bond, 
where the original action is out of court (c). 

BAIL TO ATTACHMENT BY RULE OF COURT. 

Some doubts were, at one time entertained, 
whether the sheriff could legally take Bail on 
an Attachment issued out of a court of law or 
equity. The Court of Common Pleas, after 
taking time to consider of their judgment, de- 
cided that the sheriff might take a bail bond on 
an attachment out of the Court of Chancery, 
though he could not be compelled to do so {d). 

(c) sparrow r. Naylor. 2 (d) Morris v. Hayward. 
Bl. R. 876. 6 Taun. 669. 
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The Court of Exchequer, very soon after this 
decision, held that the sheriff could not take a 
bail bond on an attachment out of a court of 
law, upon the ground, that an attachment was 
a process in the nature of an execution (^). 
Both these cases, at variance as they are with 
each other, underwent considerable discussion 
in the Court of King's Bench ; and that court 
determined that an attachment for non-pay- 
ment of money was in the nature of mesne pro^ 
cess, and that the principle upon which the de^ 
cision in the Court of Exchequer was founded, 
could not be supported (/*). 

The old practice seems to have been, that the 
sheriff could not take bail ; but that defendant, 
if taken in the country, might be brought to 
town, and bailed at a Baron's chambers, or com- 
mitted to the Fleet. 

The party attached, may claim to be examined 
upon interrogatories, and must thereupon give 
notice to the opposite party, who must exhibit 
the interrogatories within four court days after 
notice given, and must proceed to the examina- 
tion within a month {g). 

(e) Philips ▼. Barrett 4 (/) Lewis t. Morlaiid. 2 
2a B. and A. 5^ 

(g) 1 Burt. 140. 
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OK BAIL BONO TO A QUO MINUS. 

If the defendant does not perfect special 
bail in due time, according to the rules before 
explained, the plaintiff may take an assignment 
of the Bail Bond (A) (if the original cause be not 
out of court), and proceed against the bail ; but 
he cannot, after taking an assignment of the 
bond, proceed against the sheriff. If the plain- 
tiff has given a rule to bring in the body, he 
cannot take an assignment of the bond until 
such rule has expired (t). 

The bail bond may be assigned, even after 
motion for attachment, if the plaintiff chooses 
to waive the attachment, and proceed upon the 
bail bond {k). 

« 

The proceedings may be stayed on terms (/), 
on defendant's perfecting special bail, and on 
payment of costs. If a trial has been l6st in 
consequence of the delay in perfecting bail, the 
court will generally order the bail bond to 
stand as a security for debt and costs (w), even 
though the bail have rendered their principal (w); 

(/i) 4 Ann. c. 16, s. 20. (/) 1 Burt. 121. 

(i) R. C. Mic T. I Will. IV. (w) Birch v. Gravear. Bam. 

(*) Popk T. Wyatt. 15 74. 

East 215 ; but see Bkekford (n) Whitdiaid v. Phillips. 

V. Hawkins. 1 Bipg. lai. 2 B. and A. 585. 

I2 
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but not if a trial has been lost by plaintiff's 
delay {o). ■ The defendant cannot move to stay 
proceedings on the bail bozid> until he has per- 
fected special bail in the original action {p). 

Special bail may be put in at any time before 
attachment is issued ; and if put in on the same 
day that attachment is moved for, the court 
will set a»de the attachment, on such terms as 
the circumstances may warrant. 

PROCEEDINGS AGAINST THE SHERIFF. 

The Sheriff cannot be ruled until the return 
day of the writ, or on the quarto die post^ on a 
writ returnable first return, A rule may then 
be given {q) : if it is directed to the Sheriffs of 
London or Middlesex, it is a four ddy rule; 
to any other sheriff, six days : the days we 
reckoned exclusive of the day of service. 

If the sheriff does not return the writ in due 
time, at if special bail be not perfected, an affi- 
davit should be made of those facts, and of the 
service of the rule ; the rule should be attached 
to the affidavit. Upon the expiration of the 
time for putting in bail, a motion may be made 
to the court for an attachment. 

(o) Wood one, &c. t. A1- (p) Boughton v. Chaffey. 
derton. Barnes 84. 2WiIs.6. 1 Burt. 130. 

(9) 2 Sannd. 61 and 7- 
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If the sheriff returns cepi corpus, the plaintiff 
may, on the expiration of the rule to return 
the writ, give a rule to bring in the body : 
this is also a four -day rule when directed to 
the Sheriffs of London or Middlesex, and a 
six day rule to any other « sheriff. If the 
sheriff does not bring in the body, or special 
bail be not perfected before the expiration of 
the rule, the court may, o«i affidavit of service 
of the rule, and of no bail being put in, be 
moved in like manner for an attachment against 
the sherifl^ . ■ . 

The plaintiff mity move for an attachment 
the day. after the expiration of the rule^ unless 
it expire on ike last day of term ;. in which case 
the motion may be made on that day, at the 
rising of the court. 

The rules may be served on the sheriff, per* 
sonally, but it is usual to ^ serve them on the 
under-sheriff; it is not sufficient to serve them 
on an ag^it to- the under-sheriff. 

The attachment is directed to the coroner, or 
coroners ; and the sheriff can only get rid of the 
attadiment, by payment of the debt and costs 
of the cause, and of the motion for attachment. 
If the coroner neglects his duty, he may be 
rilled to return the attachment ; and if he does 
not return it, the court will, on motion, grant 
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an attachment against him : the court should, 
at the s^e time, be moved, that the attach- 
ment be directed to elisors^ to be approved by 
the Master (r). 

In this court, if the rule to return the writ 
expire in the vacation, the sheriff must return 
the writ on the expiration of the rule, or the 
plaintiff may move for an attachment, on the 
first day of the subsequent term {s). 

The sheriff cannot be called npon to return 
a writ, after the expiration of six months from 
the time of his going out of oi&ce (t). 

All writs, when retiurned, are left by the 
sheriff with the sworn clerks at the Exdiequer 
Office, who file them on the general file of writs 
kept there. 

SETTING ASIDE PROCEEDINGS AGAINST 

SHEEIFF* 

The court will exercise a discretionary power, 
as to tlie proceedings against a sheriff, where it 
can be done without breaking in upon those 
rules, which are considered as established and 
uniform, and when it can be done agreeably to 

(r) Andrews y. SLaip. 2 (s) Smith y. BIytli. 9 
BL R. 91h Price 255. 

(0 20G«o.ILc.S7»s.2. 
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justice and reason: this power is given by 
statute (v). 

The cases in which the court will mor^ par^ 
ticularly interfere, are those in which the party 
suing the sheriff, is not in fact, prejudiced by 
the laches of the defendant, or of the sheriff; 
such as if no trial has been lost, or, if the prin-r 
cipal has been rendered by the bail. The terms 
generally imposed upon the sheriff are,, the pay* 
ment of costs ; and if a trial h&s been lost, that 
the attachment shall remain in the office, as a 
security for damages and costs, in the original 
action, in case the plaintiff recovers a verdict : 
or upon such other terms as the court shall con- 
sider proper and equitable. 

The proceedings, and any attachment founded 
thereon against the sheriff, may also be set 
aside for irregularity; the court, in genera^ 
considering that all proceedings against a sheriff 
should be strictly regular: and not only the 
proceedings against the sheriff, but those in the 
original action, upon which the proceedings 
against the sheriff are founded, should also be 
strictly regular. 

If there has been any very considerable un- 
necessary delay in moving for the attachment, 

{v) 4 and 5 Ann. c. 16, s. 20. 
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the court will also stay proceedings thereon, 
unless time has been given for the accommoda- 
tion of the sha-iff. 

In these cases, however (as in all motions to 
tet aside proceedings for irregularity), the party 
complaining should move as early as possible, 
otherwise the court will not interfere ; and, if 
it is intended that the rule to show cause, 
should operate as a stay of proceeding, notice 
of motion must be given. 

FROCEEDINOS AGAINST BAIL TO THE ACTION, 
ON THEIR BECOGNIZANCE AFTER FINAL 
JUDGMENT AGAINST FRINCIFAL, BY AN 
ACTION IN DEBT. 

The proceedings against the bail, after judg- 
ment against the principal, in order to fix them, 
require some nicety, and must be strictly at- 
tended to. 

The firstNstep is, to issue a capias ad satisfa^ 
ctmcftfin against the ori^nal defendant {w) : this 
must be directed to the sheriff of the county 
where the venue in the ori^nal action is laid: 
there must be eight days between the teste and 
return of the capias (x), and it must be lodged 

(w) Thadoray v. Harris. (jt) 1 Burt 315. 
1 B. and A. 212. 
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in the sberififs office, at least four clear days 
before the return thereof (exclusive of the day 
it is lodged, and of Sundays), aud which must 
be the last four days before the return day (y) ; 
and it must be returned by the sheriff, nan e^t 
inventus^ and filed with the sworn clerks at the 
Exchequer Office. If the defendant be not 
rendered before the return of the ca^ w., the 
plaintiff may proceed by action m debt on the 
recognizance, or by scire Jacias^ and he may 
sue out process on the return day of the ca. 
sa (ss). 

In the action in debt, the plaintiff may either 
sue out a subpoena ad respondendum, or a quo 
minus. The first is the preferaUe writ, as it 
does not require personal service, and the bail 
have only four days after the return thereof to 
render the principal (a) ; and if they do not so 
render him, the bail are fixed, and cannot after- 
wards render him. If the proceedings be by 
quo minus, the bail have eight days after the 
return thereof to render defendant. The writ, 
whatever it may be, must be indorsed, " Upon 
a Recognizance of JBail.^ 

{y) Merritt v. Mountford. (a) Waring v. Jervis. 5 

Barnes 64. Price 170. Dibbina v. Tay- 

(z) Shivers v. Brooks. 8 lor. I Y. and J. 15. 
T. R. 628. 
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BY SCIBE FACIAS. 

Before issuing the Scire Facias^ a capias ad 
satitfaciendum against the original defendant, 
must be directed to the sheriff of the county 
where the venue was originally laid(&); and 
lodged in the office of the sheriff the last four 
clear days (c), (exclusive of the day on which it 
is lodged) and the return day^ and exclusive of 
Sundays), before the return thereof: there 
must be at least eight days between the teste 
and the return of the writ {d)^ and it must be 
returned by the sheriff " non est inventus.^' The 
C0. sa. being returned, the plaintiff may proceed 
either by one or two writs of scire Judas^ and 
which must be directed to, and lodged in the 
office of the Sheriff of Middlesex (e) : if the 
plaintiff proceeds by <Hie sd. fa. only, the bail 
must have notice, by being summoned thereon, 
and the writ must be returned by the sheriff, 
" sore Jeci :'* this can only be done when the 
bail are to be found in Middlesex. If there 
ixre two writs of scire Jhcias no notice need be 
given. 

(h) I Burt 315. (d) 1 Burt 315. 

(r) Howmrd t. Smith. 1 (e) IM. 
B.^ A.52a 1 Burt.3ia 
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In proceeding by one sdrefo^ias^ there must 
be fifteen days between the teste and return of 
the writ (/*) : it should be tested on the return 
day of the ca. sa.y and it must be left in the 
sheriflF's office the last four dear days (exclu- 
sive of the day it is lodged, and of the return 
day, and exclusive of Sundays), before the 
return thereof. The sheriff must immediately 
summon the bail thereon, and if they do not 
render the defendant, before the return of the 
writ, the bail are fixed. 

In proceeding by two writs of scire facias^ 
there must be fifteen days between the teste of 
the first writ, and the return of the second. The 
first writ should be tested on the return day of 
the ca. sa. : it need only be lodged in the office 
of the Sheriff of Middlesex one clear day (this 
day must be exclusive of the day it is left, and 
exclusive of the return day), it must be then 
returned by the sheriff, *^non est inventus,^ and 
thereupon an alias scire Jacias, tested on the 
return day of the first set. fa. may be issued : 
this must be lodged the last four clear days 
before the return (exclusive of the day it is 
lodged, and of Sundays, and exclusive of the 

(/) 1 Burt. 316. 
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return day). This writ must also be returned 
niAU, by the shmff ; and if the bail do not 
render the defendant, on or before the rising of 
the court on the return day of the second &cire, 
Judas, the bail are fixed. 

RENDERING A DEFENDANT IN DISCHARGE 
OF BAIL AFTER JUDGMENT. 

From the foregoing rules it will be perceived, 
that the bail should carefully watch the plain- 
tiff's proceedings, and within what time the 
defendant must be rendered* If the plaintiff 
proceed in an action of debt, the principal must 
be rendered within four days after the return of 
a mhptena^ or within eight days after the return 
of ^ quo minus {gy If the proceedings be by Mire 
jfiusias, and the bail be summoned, then the 
defaidant must be rendered before the return 
of the scire Judas. If two writs of sdre Judas 
are issued, and the bail are not summoned 
thereon, the defendant must be rendered before 
the return of the second. 

Whether the proceedings be by action of 
debt, or sdrejadus, care must be taken that 
the render, if not made until the last day for 
rendering, be made before the rising of the 

{g) See Milne v. Petit. 1 Ld. Raym. 720. 
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court; a render at a judge's chambers^ after the 
rising of the court, being too late (h). 

The bail, however, to make themselves quite 
safe, should render the defendant b^ore the 
return of the ca. sa. ; as the death of the prin« 
cipal afterwards will not discharge them, even 
though the return be not filed (i). 

In the case of a bankrupt charged in execu- 
tion, the court will sometimes, on motioh 
founded on affidavit, allow further time to sur- 
render him in discharge of his bail {k)i sad the 
court will stay proceedings against > the ?bail, if 
defendant become bankrupt, and obtain his 
certificate, before the returii of the ea. 9it{l). 

If the defendant be in custody of any * sheriff 
or gaoler, in any other action, the bail may have 
a habeas' corpus returnable immediatelyi to. bring 
him before a Baron in term, or vaeaition, in order 
to render him in discharge of his baH. 

SCIRE FACIAS TO REVIVE A JUDGMENT. 

If judgment has been signed i more than 
a year and a day, and no execution has been 
issued and returned by the sherifi*, the plaintiff 

(A) Simmons v. Middleton. (t) 1 Burt. 316. 
1 Wils. 270 ; and see John- {k) Crump v. Taylor. 1 

son T. Lindsay. 1 B & C. Price 74. 
247. (0 1 Burt. 317. 
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must sue out a scire Jacias to revive the judg<^ 
ment (my. or if a plaintiff die, after final judg* 
ment, his executors must sue out a sdrejaciag ; 
or if the defendant die (n), more than a year 
after final judgment, and no ^eri Jbeias has 
been sued out and returned in his lifetime, the 
plaintiff must sue out a scire Jueifis against his 
executors. If the sheriff is to return ** scire 
Jkd^** there need only be one writ of sci. fa. ; 
tha'e must be fifteen days between the teste and 
return of the writ; and it must be lodged the 
four last dear days in the sheriff's ofiice, 
before the return day. If the sheriff is to 
return "wAi/i'* tiicre must be two writs of 
scire fadoLs^ having eight days between the 
teste and return of each. The first writ need 
only be lodged one clear day before the return; 
but the atias must be lodged four clear days, 
and which must be the last four clear days. 
The writs being returned, a rule for judgment 
must be given thereon, and unless the defend- 
ant appear within four days, judgment may be 
entered for the plaintiff. 

The writs must be directed to the sheriff of 
the county, in which the original venue was 
laid. 

(m) 2 lust. 470. («) 1 Rol. Abr. 900. PL 1, 2. 
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If a judgment be ten years' old, an applica^ 
tion must be made to the court, on affidavit, for 
leave to revive it (o). 

If defendant appears to tbe ^eire Judas, 
plaintiff must proceed by bill, and go on to 
trial, as in other cases (p). 

In case of a writ of error having been brought, 
there is no occasion to revive the judgment^ 
until the expiration of a year and a day from 
the qffirmaf^e of the judgment (9), or non 
pros of the writ of error. 

COMPOUNDING PENAL ACTIONS. 

Penal actions may be compounded in this 
court after plea pleaded (r): this is done by a 
motion in court, by consent of the plaintiff, and 
on an affidavit, stating the nature of the action, 
and the stage of the proceedings, and the amount 
of the composition agreed upon. In qui tarn 
actions, the consent of the law ofBcers to the 
crown must be obtained, and their consent veri- 
fied by affidavit. It is in the discretion of the 
court to grant a rule, or not, according to the 
nature of the action {s). The rule is entered by 

(o) 1 Burt. 313. (r) ] Burt. 310. 

(p) lUd. (*) King, q. t. v. Chilton. 

iq) 18 Eliz. C. 5, s, 23. 5 T. R. 257. 
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the Master, and drawn up, and issued by the^ 
sworn clerks. The moiety payable to his Ma- 
jesty, must be paid to the Master, before the 
rule is drawn up. If the defendant does not 
pay the amount of the composition, the court 
will, on motion by affidavit, grant an attach- 
ment against him ; because the application 
for the rule is considered by the court as an 
undertaking to pay the same (0- 

ISSUE DIRECTED. 

Issues from the equity side of this court, are 
directed to the plea side ; and motions for new 
trials, &CC., are made in full court : they need 
not be made within the four days, as in other 
cases, but any day during the term, subsequent 
to the trial; having first been mentioned to 
the Chief Baron, sitting in equity (w). 

DOCUMENTS FILED IN THE EXCHEQUER, TO BE 

PRODUCED IN EVIDENCE, 

When warrants of attorney and affidavits, &c. 
have been filed in the Office of Pleas, a Baron's 
order may be obtained, for leave to take the 
same out of the office, to be given in evidence 
on a trial : the application must be founded on 

(0 King, q. t. v. Chilton. (m) Pulley ▼. Hilton. 1 1 
5T. It257. PriceSaO. 
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a sufficient affidavit ; and an examined office 
copy must be left with the Master, in lieu 
of the original documents ; and the attorney 
taking the same off the file, must give an under- 
taking to the Master, to return them imme^ 
diately after they have been used in evidence. 



WITNESS IN CUSTODY. 

Where the testimony of a prisoner is neces- 
sary on a trial, or inquisition, the plaintiff must 
sue out a habeas ccrpus ad test {v) : but before 
it can be issued, a Baron's order must be ob- 
tained, on an affidavit of the materiality of the 
testimony of the witness. The iiaheas should 
be lodged with the sheriff, when defendant is in 
a country gaol; or with the Warden of the 
Fleet, or Marshal of the King's Bench (as the 
case may be), in a town cause, a sufficient time 
previous to the trial. 

A prisoner in execution may be brought up 
by he^eas corpus {w). 

The officer, who is to havef the custody of the 
witness, is entitled to be paid his reasonable 
expenses, both for himself, and the witness. 

(v) 44 Oea. III. c. 102, (w) Geery v. Hopkins. 2 
8. 1. Ld. Raym. 851. 
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WARRANTS OF ATTORNErY AND JUDGMENT 

THEREON. 

If a warrant of attorney is intended to be 
filed under the statute, without entering judg- 
ment thereon, it must be filed in the King's 
Bench (or a copy thereof verified by afiidavit), 
although taken in this court. If the original 
has been filed in the King's Bench, it must, on 
signing judgment thereon, be had therefrom, 
and filed in this court : it is therefore always 
better to file a verified copy. To enter up 
judgment on a warrant of attorney, it is neces- 
sary to enter an incipitur on paper. The Master 
enters the judgment, and the Master's derk 
delivers a roll gratis^ upon which the proceed- 
ings must be entered^ and afterwards filed and 
docketed : or the judgment may be entered on 
the roll at once, and filed at the time of signing 
judgment. The warrant of attorney is filed 
with the Master, on signing the judgment {a:). 

If a warrant of attorney be given to two per- 
sons, and one should die, the survivor may 
enter up judgment (y); but if a warrant of at- 
torney be given by two persons, and one die, 

(or) R. C. Mic. T. 43 Geo. (^) Spong v. Tinker. 1 
III. Y. and J. 206. 
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his death is a revocation of the warrant ; and 
judgment cannot be entered up against the sur- 
vivor (z). 

OLD WARRANT OF ATTORNEY. 

If a warrant of attorney is more than twelve 
months old, before judgment can be entered 
thereon, a rule of court must be obtained (a), 
on motion in term time, or a Baron*s order in 
vacation : these are obtained on affidavit, stating 
the date of the warrant of attorney, and the 
sum for which the defeaxance is given, how 
much is due thereon, and that it was duly ex- 
ecuted by defendant ; and it must verify the 
signature of the witness, and that the defendant 
was alive within a few days of the time of ap- 
plying for the rule or order. On an old war- 
rant of attorney, given on a post obit bond, 
where the ohUgee had not applied for leave to 
enter up judgment, till after the death of the 
person^ on whose death it was payable, the 
Court of Common Fleas refused to do more 
than grant a rule nisi (4). Upon the rule or 
order, judgment may be signed, as in other 

(z) Gee v. Lane. 15 East. (a) Anon. 6 Mod. 212. 
592. Row V. Alderson. 7 (*) LusWngton v. Waller. 
Taunt. 453. 1 H. Bl. 94. 

K 2 
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cases ; and the Master will tax the plaintiff his 
extra costs, and mark the same on the incipitur: 
the costs may then be levied pursuant to the 
allocatur. 

ENROLLING DEEDS. 

A ^t for enrolling deeds must be obtained 
from a Baron. If the deed only requires a 
Baron's ^#, for the purpose of being recorded 
for safe custody, it is granted as of course; 
otherwise one of the parties must attend, and 
acknowledge it before the Baron. The ^t is 
written on the margin of the deed, and is the 
warrant for the Master's enrolling it. The Mas- 
ter's clerk enrolls the deed, and the Master ac- 
knowledges it on the back of the deed. 

SEARCHING FOR JUDGMENTS. 

The judgments in this court are all docketed, 
and kept in alphabetical order: the docket 
book may be searched during office hours, on 
payment of fourpence per term to the sworn 
clerks. 

SPECIAL CASE. 

When a special case has been settled on both 
sides, four copies of the case must be made for 
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the Barons : two of the copies are made for the 
senior Barons by the plaintiff's attorney, and 
two for the junior Barons by defendant's attor- 
ney. After these are delivered, a motion may 
be made to the cowl; for a rule for a concilium, 
and the court will either order the special case 
to be put into the new trial paper, and it will 
then come on in its turn ; or, the court will ap- 
point a special day for agreement. 

ARBITRATION AND AWARD, AND ATTACHMENT 

THEREON. 

If a cause be referred at the trial, the order 
is drawn up by the marshal in a town, or the 
associate, in a country cause. The witnesses 
should be then sworn to give evidence before, 
the arbitrator. If this be neglected, they must 
afterwards be sworn before a Baron, or in the 
country, before a commissioner of this court. 

Before any motion for an attachment, or to 
set aside an award can be made, the submission 
to arbitration must be made a rule of court. 
This is done on motion on alSidavit, and the 
rule is absolute, and is entered by the Master, 
and drawn up by the sworn clerks. This mo- 
tion may be made by either party, in the usual 
way. The motion to set aside an award, may 
be made any day before the last day of the 
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term, ensuing the making of the award ; ex- 
cept in the case of a verdict being entered by 
order of the arbitrator, or pursuant to a rule of 
court. 

If the award is made upon an order of nisi 
priusy and a verdict is directed to be entered 
by the arbitrator, the motion to set it aside 
must be made within the first four days of the 
ensuing term (c) ; unless the court should con- 
ceive sufficient grounds are shown for moving 
it afterwards. Where an award was made upon 
an order of nisi prius, but no verdict entered, 
the court of King's Bench allowed a motion 
for setting it aside to be made, after a whole 
term had elapsed (cf). The rule nisi to set 
aside the award, must contain the objections 
upon which the rule is granted : no motion can 
be made to set aside an award on the last day 
of term, nor will the court hear the argument 
on that day. 

To ground a motion for an attachment, the 
award must be personally served, and a de- 
mand made. This may be done by the party 
himself, or by any other person, under the autho- 

(c) Borrowdale V. Hitchins. v. Coxeter. 1 Str. 301. Lu* 
3 B. and P. 244. cas v. Wilson. 2 Burr. 701. 

(d) Syngie v. Jervoise. 8 Veale v. Waraer. 1 Saund. 
East. 466 ; and see Anderson 327> n. 



ARBITRATION AND AWARD. 185 

idty of a letter of attorney for that purpose. 
At the time of the demand being made, a copy 
of the award, and of the rule, and the Master's 
allocatur f must be served; also a copy of the 
letter of attorney (if demanded by a third 
person), and the originals must also be shown 
at the same time. After a demand and refusal, 
an affidavit should be made, of the due exe- 
cution of the award, and letter of attorney ; of 
personal service of the copy rule and allocatur, 
copy award, and demand and refusal. Upon 
these, the court will grant a rule to show cause 
why an attachment should not issue. This 
rule must be personally served, and unless suffi- 
cient cause be shown, the rule on affidavit of 
service will be made absolute: the affidavit 
must be entitled in the cause, if the award be 
made in a cause ; but if there be no cause de- 
pending, it must be entitled, " In the matter 
of, &c. &c/' 

When a cause is referred at nisi prius, and 
a verdict taken for the security of the plaintiff, 
he may afterwards proceed on the award, either 
by action or attachment, or on the judgment. 
In the latter case, he may sign judgment, and 
take out execution for the sum awarded (e) 

(e) Borrowdale v. Kitchiner. 3 B. and P. 244. 
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(i^ithout any application to the court), together 
with costs, if the costs are to abide the event ; 
or in case the arbitrator awards costs, under a 
power given to him for that purpose ; or if a 
verdict be directed to be entered for defendant, 
9nd the costs are to abide the event; or if 
the arbitrator, in directing a verdict to be en- 
tered for defendant, awards costs under a power 
given to him for that purpose, the defendant 
may sign his judgment, and sue out execution 
for his costs. The postea must be indorsed on 
the record for the sum awarded. The Master 
inarks his allocatur on the postea. 

REMOVAL OF CAUSES. 

Actions commenced in inferior courts of re- 
cord, may be removed into this court, either 
by plaintiff or defendant, by a writ of certio^ 
rati: they may also be removed by defendant, 
by habeas corpus cum causa. The certiorari 
cannot be granted in vacation. In all cases, 
when applied for by a defendant, it must be 
done by a motion in court upon affidavit, stating 
some ground for the removal. The bail are 
discharged, if the writ be issued on the part 
of the plaintiff; but it is otherwise if moved 
for by defendant. 

The certiorari issues out of the Office of Pleas, 
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and is directed to the judges or officers of the 
inferior courts. Only one writ is necessary to 
remove several actions, when between the same 
parties, or relative to the same matters. The 
writ must be allowed by the Chief Baron, or 
in his absence, by one of the other Barons ; and 
must be signed by the Master, and a pnecipe 
filed in the office. 

Actions in replevin may also be removed into 
this court by certiorari. 



MOTIONS. 

All motions to set aside proceedings, &c., 
should be made in the earliest stage of the pro- 
ceedings ; and should, if possible, be made in 
the same term as the proceedings complained 
ot{/), and before any further step is taken in 
the cause. 

When it is intended that a rule nisi should 
be granted, with a stay of proceedings in the 
mean time, it is necessary to give notice of 
motion. The notice should be two days, unless 
some good reason be given, for not being able 
to give so long a notice. The actual day for 
showing cause is the day after the time men- 

(/) Anon. 3 Price 37- 
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tioned in the rule, unless the day mentioned in 
the rule should happen to be the last day of 
term ; in which case, cause may be shown on 
that day. 

In general the court will not, when a motion 
for a rule nisi is made on the last day of term, 
to show cause in the ensuing term, grant it 
with a stay of proceeding (g), unless some spe- 
cial ground be shown for the interference of the 
court (A). 

It is absolutely necessary to put the names 
of all the deponents in the jurats, to affidavits 
used on motions in court (i) ; and the Master 
will not draw up any rule, without this being 
done. No affidavits must be taken before the 
attorney in the cause {k), nor before his part- 
ner (/), (except affidavits of service of eject- 
ment (9»). If the deponent be an illiterate 
person, the commissioner must certify in the 
jurat, that the affidavit was read over to the 
deponent in his presence, and that the depo- 
nent appeared perfectly to understand the 



(g) Anon. 2 Price 143. (k) Smith v. Woodroffe. 

(A) M<P]iedr<m y. Fither- 6 Price 230. 

ington, 2 Price 143. (/) Batt v. Vaisey. 1 Price 

(t) R. C. Trin. T. . 1 Geo. 116. 

IV. Rex y. Sh. of London. (m) Doe. d. Cooper y. Roe. 

1 Price 33a 2 Y. and J. 284. 
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same (»), and that the deponent made his mark, 
in the presence of the commissioner. 

There must be no interlineation, or erasure, 
in any jurat (o). 

The affidavits used on motions for rules to 
show cause, or rules absolute in the first in- 
stance, are handed in to the Master by counsel, 
if the rule be granted : the affidavits are filed 
by the sworn clerks; and on a rule to show 
cause, office copies are made for both parties, 
and cause cannot be shown, without office co- 
pies being taken. When a rule is enlarged to 
a subsequent term, affidavits in answer must 
be filed a week before the term. 

The court will sometimes open a rule after 
being made absolute, on special grounds ; but 
no affidavit can be read in answer, unless made 
before the day for showing cause {p). 

If a motion is made with costs, and the party 
making the motion does not succeed in making 
his rule absolute, the general rule is, that the 
rule is discharged with costs, though the court 
will sometimes exercise a discretion thereon. 

If a motion is made without costs, though 

(«) R. C. Hil. T. 40 Geo. (p) Tripp v. Bellamy. 6 
III. Price 384. 

(o) R. C. Trin, T. 1 Geo. 
IV. 
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the party making it succeed, he is not entitled 
to costs : if the opposite party succeed in dis- 
charging the rule, and ultimately obtains judg- 
ment in the cause, and nothing is saidi. about 
the costs of the motion, he is entitled to the 
costs, as costs in the cause. 

If a party applies for a rule with costs, if he 
does not succeed to the extent of the rule, he 
is not entitled to costs ; on the ground, that if 
he had only asked for so much as he might be 
entitled to, the opposite party might not have 
objected thereto. 

SECURITY FOR COSTS. 

The court will, in certain cases (q\ particu- 
larly if the plaintiff reside abroad (r), in Ire- 
land (*), or Scotland (/), stay proceedings until 
security for costs be given. 

On a motion for a rule for security for costs, 
and to stay the proceedings till such security 
be given, the party should apply in an early 
stage of the proceedings {u). Indeed, the rule 
is, that a defendant cannot apply after plea, 

(9) De Mameffe y. Jack- {s) Fitzgerald v. Whit- 
son. 13 Price 603. more. 1 T. R. 362. 

(r) Pray v. Eddie. 1 T. (Jt) Baxter v. Morgan. 6 
R. 267. Taunt. 379. 

(u) Anon. 5 Price 610. 
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unless his affidavit state, that he was not ac- 
quainted with the circumstances which gave 
rise to the application when he pleaded («?)• A 
rule will not be granted after issue joined, un- 
less the cause for such motion shall have oc- 
curred subsequent thereto. Application should 
first be made to the opposite party for security, 
and if he refuses, the motion may be made (x). 
Where, however, the motion is only for secu- 
rity for costs, without a stay of proceeding, no 
previous application is necessary (y). The mo- 
tion is made on affidavit, stating the ground 
upon which the application is made, and it 
must state in what stage the proceedings are. 
If the defendant has been arrested on mesne 
process, he must put in bail before he can 
move («). 

ATTACHMENT FOR NON-PAYMENT OF COSTS. 

The rule for an attachment for non-payment 
of costs, pursuant to a rule of court, and the 
Master's aUocatur thereon, is absolute in the 
first instance (except on an award), on a proper 
and distinct affidavit, that the rule has been 

(v) Duncan v. Stint. 5 B. {y) Bailie v. De Bernales. 

and A. 702. 1 B. and A. 331. 

{x) Bass V. Clive. 3 M. {%) De la Preuve v. Due 

and S. 28a deBiron. 4T. R. 697- 
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personally served, and the money demanded, 
either by the party entitled to it, or by a third 
person, on a power of attorney, duly executed 
to him for that purpose : if the service and 
demand have not been personally made, for 
some particular reason stated on affidavit, the 
court will grant a rule to show cause. 

INTERROGATORIES. 

When a material witness resides abroad, or 
is about to quit the kingdom, it is usual to 
obtain an order to examine him de bene esse 
on Interrogatories. This, however, can only 
be obtained by consent ; though the court, when 
necessary, will do all in its power to induce the 
opposite party to consent. 

In term time, a motion must be made to the 
court on affidavit: in vacation it is done by 
summons, before a Baron at chambers. 

The roll or order being obtained, if the wit- 
ness is to be examined in the country, a com- 
mission issues ; the interrogatories are prepared 
and signed by counsel, and a copy deUvered 
to the opposite attorney, with a notice of the 
time when the witness wiU be examined, to 
enable him to file cross interrogatories. At the 
appointed time, the witness is taken with the 
interrogatories befoiTe the commissioners, where 
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he is examined, and his depositions taken down 
and sworn to ; and a copy must be made and 
delivered to the opposite attorney. If the wit- 
ness is to be examined in London, he must be 
taken in like manner, and examined before a 
Baron at chambers. 

The depositions being only taken de hene 
esse^ they cannot be used, if the witness be in 
this country at the time of trial. 

Neither party is entitled to costs, unless it be 
expressed in the rule. 



TRIAL BY THE RECORD. 

Where a judgment recovered, &c. has been 
pleaded for delay, the usual course of proceed- 
ing will be found, under the head of " Sham 
Pleadings." 

Where it is really pleaded as a defence, or in 
bar to the action, the plaintiff concludes his 
issue with an entry, that the court will advise 
itself, on inspection and examination, of the 
alleged record ; or instead of replying nul tiel 
record, he may crave a note in writing of the 
roll ; and if it be not delivered in convenient 
time, he may sign judgment. It is necessary to 
move the court for a rule to produce the re- 
cord, which is a four day rule. The issue is 
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tried by the record itself, or by the tenor of the 
record, if it be of another court. 

When the record is of another court, the 
tenor of it is brought in, by a writ of certiorari, 
issuing from the Court of Chancery; and 
where the issue is upon the record of one of the 
superior courts, it is sent by mittimus to this 
court. If it is of an inferior court, the certio- 
rari may be issued from this court, as well as 
from the Court of Chancery. 

On the day appointed for the production of 
the record, the issue haying been previously 
entered on the roll, is brought into court ; and 
proclamation for producing same made by the 
crier ; and if produced, judgment is given by 
the court ; and final judgment signed accord- 
ingly. 

TRIALS AT BAR. 

Where the crown is concerned, the attorney 
general may demand a trial at bar (a). 

The judges (ft), masters in chancery, and the 
officers of this court, have also that privil^e. 

In other cases, although both sides con- 

(a) Rex y. Hales. 1 Str. (6) Merton v. Hoj^dns and 
816. Ld. Bellamoiit's Case. Spoioar. 1 Sid. 407- 
SSalLflSS. 



TRIAL BY PROVISO. 145 

sent (c), leave of the court must be obtained : 
and this cannot be obtained (d), until after issue 
joined (e), except in ejectment (/*). It should 
be moved for in the term preceding the term 
of trial, except for lands in Middlesex ; and is 
never allowed in an issuable term, unless the 
crown is concerned; or in very special and 
urgent cases (g). The record is entered with 
the Master, and the secondary attends the court 
in lieu of the marshal. 

The cause is tried by the roll, of which 
copies must be delivered to each of the Ba- 
rons (h). 

TRIAL BY PROVISO. 

The defendant may carry down the record 
for trial by proviso, where the plaintiff has 
neglected so to do, after issue joined. The 
trial by proviso is never granted, unless there 
have been laches on the part of the plaintiff (/) ; 
except when the defendant is an actor, as in 

(c) Sir Samuel Astrey's (/) Roe v. Doe. Barnes 

Case. 2 Salk. 651. 465. 

(rf) Rex V. Amery. 1 T. (g) M. of Lond. v. Lynn* 

R. 363. 1 H. Bl. 206. 

(e) Loman v. Holden. 2 (h) 1 Burt. 246. 
Barnes 125. R. v. Amery. 1 (i) Reginav. Sir J. Banks. 

T. R. 364, n. 2 Salk. 652 

L 
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replevin^ <|c. : either party in such case has a 
right to give notice, and bring on the trial; 
though if both parties carry down the record, 
the trial takes place upon the plaintifTs record, 
provided the plaintiff has given proper notice 
of trial. 

If the defendant takes the record down by 
proviso^ he must give plaintiff the same notice 
of trial, as in common cases, the plaintiff would 
give the defendant. The defendant however 
need not give a term's notice, after a lapse of 
four terms, without any proceeding (k). If 
both plaintiff and defendant take down the 
record, and the defendant enters his record in 
the marshal's book first, having given plaintiff 
due notice of trial, and the plaintiff, having 
given no notice of trial, enter his record after 
the defendant's, plaintiff's entry is a mtsentry ; 
and if he do not appear, and try upon de- 
fendant's record, he will be nonsuited (/). 

Trials by proviso are very uncommon in this 
court, there being a much greater facility in 
forcing plaintiff to trial, by moving for judg- 
ment, as in case of a nonsuit. 



{k) Theobald v. Crickmore. (1) Brown v. Ottley. 1 B. 
2 B. and A. 594. and A. 253. 
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PLEA PUIS DABREIN CONTINUANCE. 

If after the defendant has pleaded, any sub- 
ject matter of defence should arise, such as the 
bankruptcy of either of the parties, or a re- 
lease, &c., the same may be pleaded puis dar- 
rein continuance (m): but this plea cannot 
be pleaded, after demurrer or verdict. If it 
should arise before the return of the venire, it 
should be pleaded in bank, and before any 
other proceeding is taken (n) : but if it should 
arise after the return of the venire it may be 
pleaded at nisi jjrius, or at the assizes ; either 
when the cause is called on, or before verdict. 

If pleaded in bank, it should be delivered to 
the opposite attorney: it is a waiver of the 
original plea, and the cause therefore stands, as 
if it had originally been pleaded, 

TAXATION OF COSTS AS BETWEEN ATTORNEY 

AND CLIENT. 

If an attorney's bill has not been paid, an 
order to tax same may be obtained before a 

(m) Paris ▼. SalkeldL 2 (n) Rex v. Taylor. 3 B, 

Wils. 137. Loyelly. Eastaff. and C. 612. Buller N. P. 

3 T. R. 554. Jones and another 310. 
V. Herbert. 7 Taunt. 421. 

L 2 
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Baron at chambers, when there are any com- 
mon law costs tiherein: it is required in this 
court, that an undertaking shall be given to 
flay the amount, when taxed. 

If an attorney's bill has been paid, the judges 
will not in general make any order for taxation, 
except on evident fraud, or gross overcharge. 
These matters depend so much upon circum- 
stances, that it is very difficult to say, when an 
order will be made. 

If a sixth part be taken off an attorney's bill 
of fees, he must pay the costs of taxation ; if a 
sixth be not taken off, the costs of taxation are 
in the discretion of the court : but it must be 
very seldom, and under very peculiar circum- 
stances, that the court would deprive the attor- 
ney of such costs : it is therefore usual for the 
opposite party to agree to allow them on taxa- 
tion. 

It has lately been determined, both in the 
King's Bench and Common Pleas, that tafter the 
lapse of a month from the delivery of a signed 
bill, and commencement of an action, the at- 
torney is not liable to the costs of taxation, 
although a sixth part may be taken off(o). 
The principle seems reasonable. 

(o) Jay V. Coates. 8 B. 9B. and C. 755. Benton v. 
and C. 635. Harbin v. Miles. Bullard. 4 Bing. 561. 
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COST ON NEW TRIALS, &;C. 

The costs on motions for new trials, &c. be- 
come costs in the cause, unless directed to the 
contrary by the court. 

In the event of the verdicts going the same 
way upon two trials in the same cause, the 
party succeeding is entitled to the costs of 
both trials ; unless the court, on motion for the 
new trial, may have otherwise directed. 

If the respective events of two trials have 
been contradictory, neither party is entitled to 
the costs of the first trial : unless the court may 
have made any order to the contrary on the 
motion for a second trial. 

Where the costs of a first trial are ordered 
by the court to abide the event of the second^ 
if the party who succeeded on the first, also 
succeeds on the second, he is entitled to the 
costs of both trials ; but if he fails on the se- 
cond trial no costs are allowed on the first to 
either party. 

A party being entitled to double or treble 
costs on the first trial, is entitled also to dou- 
ble or treble costs (as the case may be) of a 
second trial, in the event of his succeeding in 
both. 

In a case where the court made a rule in 
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arrest of judgment, and that rule was reversed 
by a court of error (neither party being entitled 
to costs in error), the court decided, that the 
party succeeding in reversing the rule in arrest 
of judgment, was entitled to his costs of op- 
posing the rule in the court of law, the same 
as if he had originally succeeded therein (/). 

ERROR. 

Hitherto the proceedings in Error have been 
very favorable to suitors in this court, the 
delay occasioned thereby being very trifling. 
A writ of error (when only brought for delay) 
will only delay judgment until the term sub- 
sequent to the term of which the writ is sued 
out, unless followed up by a writ of error in 
Parliament, every writ of error being return- 
able on the second Tuesday in the subsequent 
term. The expense also has been comparatively 
small. 

The plaintiff in error obtains the writ from 
the cursitor, upon a pnecipe being left with 
him ; which pr€Bcipe must contain the names 
and additions of the parties, and the cause of 
action and return. The writ is then allowed 
by a Baron, and afterwards left with the Master 

(it) Adams v. M eredew. 3 Y. and J. 419 
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for his allowance, and with the sworn clerks 
to be enrolled, and notice thereof given to the 
opposite party, and thereupon execution is 
stayed: but execution may go until writ of 
error allowed, and notice thereof given. 

When no errors are assigned, the defendant 
in error has only to see that the cause is put in 
the error paper ; and if not done by the oppo- 
site party, he may set it down himself: he has 
then merely to give a brief to counsel before 
the error day, to move to non pros the writ. 
When nan prassedj the rule is entered by the 
Master, and drawn up by the sworn clerks, 
and the costs may be taxed by the Master in 
the usual way, on giving a copy of the bill and 
one day's notice of taxing to the opposite party. 
The Master having taxed the costs, gives a cer- 
tificate thereof on the bill ; the same is* then 
left with the lord chancellor's secretary, for the 
lord chancellor's fiat, and thereupon plaintiff 
may enter the proceedings in error on the roll 
and issue execution. 

If errors are assigned, the plaintiff in error 
must deliver a copy thereof to defendant in 
error, two days before error day, and the de- 
fendant must join therein : the assignment and 
joinder must be engrossed on parchment and 
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fUed with the Master. The assignment of 
errors and joinder must be briefed for coun- 
sel, and he must be instructed to move to 
alRrm the judgment. If the errors are to be 
argued, the court will refer them to the two 
lord chief justices for argument, who after- 
wards fix the day for same ; but if they aare 
not to be argued, the court will affirm the 
judgment at once, and the defendant must pro- 
ceed as upon a non pros : when the judgment 
is given on the errors^ and aU due entries made, 
the writ of error and proceedings must be filed. 
Errors are seldom assigned for delay, unless 
with a view, to bring a writ of error in Parlia- 
ment, in which case the proceedings are similar 
to the other courts, when the cause gets into 
the House of Lords. 

Upon bringing a writ of error, special bail 
must be put in: this must be done within four 
days from the completion of the judgment in 
the original action ; and if excepted to witii a 
consent to justify at chambers, the bail must 
justify within the usual rules: no exception 
can be given after the expiration of twenty- 
days from the time of notice being given. 

The bail in error cannot renda: the principal. 

The above must be con^ered as the outline 
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of what the proceedings have hitherto been. 
It has been thought unnecessary to go more 
into detail, inasmuch, as from the operation oi 
the Act of Parliament passed in the last ses- 
sion, the practice in all probability before 
another term passes, may be materially altered, 
and perhaps assimilated in all the courts. 



ERBOB IN PABLIAMENT. 

In order to obtain a writ of error in Par- 
liament, a precipe must be left with the cur- 
sitor. 

The writ must be allowed by the Chief 
Baron, and by the Master, and notice given to 
the opposite party. 

As soon as the Parliament meets, the de- 
fendant in error may move the court for a rule 
to sue out execution, unless the plaintiff in 
error transcribes the record within eight days ; 
and if not transcribed execution may be issued 
accordingly. 

The transcript must be made on parchment 
in the usual form of a roll; this is examined by 
the Master who certifies the same. The attor- 
ney for plaintiff in error, must then obtain an 
appointment from the Chief Baron when he 
wUl be waited upon, and the Master as directed 
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by such appointment attends the Chief Baron 
to the bar of the House of Lords, and there 
delivers the transcript to him. 

Unless plaintiff in error transcribes the re* 
cord, the defendant in error is not entitled to 
any costs. 
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BOOK VI. 



REMOVAL OF CAUSES FROM THE COURTS OP 
GREAT SESSIONS IN WALES, AND COURT 
OF SESSION AT CHESTER. 



A RULE of court was made in Michaelmas 
Term last, under the statute 1 Will. IV. c. 70, 
regulating the future proceedings in causes 
commenced in the Courts of Great Sessions in 
the Principality of Wales, and Court of Session 
at Chester. By which rule it is ordered, that 
the future proceedings in such causes, shall be 
similar to the proceedings usually taken in this 
court, unless the court, or a Baron at chambers, 
shall otherwise direct in particular cases, where 
a different order may appear expedient. 

As the court has intimated that defendants 
shall have due notice of any proceedings in this 
court, care should be taken, that due and am«- 
ple notice should be given. 
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WRITS. 

Where serviceable process has been issued, 
but not served, it will be necessary to issue 
fresh process from this court ; but though this 
will be in the nature of an original proceeding, 
yet with respect to costs, it must be considered 
as an alias writ. 

If the writ has been served, the mode of pro- 
ceeding will be hereafter explained. 

The same rules will apply to bailable process- 

APPEAEANCE. 

Where a serviceable writ, issued in the Courts 
of Great Session or Court of Sessions of Chester, 
has been served, the defendant must appear 
thereto in this court; or in default thereof* 
plaintiff may, on filing affidavit of service, 
appear sec. stat. and proceed as in ordinary 
cases. 

SPECIAL BAIL. 

If a defendant has been arrested upon mesne 
process, issued from either of the said courts, 
the defendant must put in, and perfect special 
bail, according to the practice of this court; 
and in default thereof, the plaintiff may rule 



DECLARATION AND NOTICE. 157 

the sheriff to return the writ, &c. into this 
court, as in ordinary cases : and the sheriff must 
make his return to this court accordingly, or 
plaintiff may take an assignment of the bail 
bond ; but as to the latter proceeding, the safer 
course will be, to apply for a summons at a 
Baron's chambers for defendant to show cause, 
why the plaintiff should not be at liberty to 
take the assignment. This summons should 
be served on defendant, and an affidavit of ser- 
vice, and of the fact of defendant having been 
arrested, and the time of the arrest, and of no 
bail having been put in, should be produced at 
the hearing of the summons; and for greater 
safety, a treble summons might be obtained, 
to show cause on one of the three different 
days. 

The same rules apply as to putting in and 
perfecting the bail, as in ordinary cases in this 
court : and as it is not usual in other courts of 
common law at Westminster, attornies are 
again reminded that (in this court) the hail must 
sign the hail piece. 



DECLARATION AND NOTICE. 

In all probability almost the whole of the 
writs heretofore issued from the said courts 
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were returnable at a day long past; the de- 
claration therefore should, in such cases (if not 
filed in the courts from whence the process 
issued), be filed in chief in this court ; (appear- 
ances, sec. Stat, on serviceable process being first 
entered upon affidavit of service of process, if 
no appearance has been entered by defendant), 
and notices of declaration should be given, to 
plead within the first four days in next Hilary 
term. 

Upon bailable process, it is not necessary in 
this court, to give notice of declaration ; but 
as the court will take care, that under present 
circumstances, a defendant shall have due no- 
tice of any proceeding, the safer course will 
be^ to give notice of declaration in such suits, 
as have been commenced in the courts above- 
mentioned. 



RULE TO DECLARE, AND JUDGMENT OF NON 
PROS FOR WANT OF DECLARATION. 

Where a defendant has, in this court, entered 
an appearance, or perfected special bail, to pro- 
cess issuing out of the Welsh or Chester courts, 
he may give a rule to declare in the same man- 
ner as if the writ had been ori^mally issued out 
of this court ; if, theref€H:e» an. appearance has 
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been entered, or bail filed, as of last Michael- 
mas Term, defendant may give a rule to declare 
in the next term : this is a fourteen day rule» 
and the demand of declaration should be made 
upon the agent in London, and in default of 
declaration being delivered, according to the 
rule or time obtained upon a Baron's order to 
declare, judgment of non pros may be signed. 

If an appearance has been entered in a 
Welsh or Chester court, or special bail perfected 
therein, a rule to declare must be given in like 
manner in this court ; but the demand of decla- 
ration must be made upon the attorney in the 
country. 

RULE TO PLEAD, &C. 

Where a declaration has been filed in either 
of the Welsh or Chester courts, a certificate 
thereof must be obtained from the late protho- 
notary, or his deputy, verified by an afiidavit, 
and entitled in this court : these must be filed 
with the Master of this court, and it would be 
proper to annex and file a copy of the declara- 
tion therewith : the plaintifi^ may then appear 
«^c. Stat (if no appearance has been entered by 
the defendant), and give a rule to plead in this 
court ; a notice whereof, and a demand of plea 
should be served on the defendant (or his 
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attorney, if an appearance has been entered). 
In default of plea, the plaintiff may sign judg^ 
ment, and proceed as in other cases. 

JUDGMENT BY DEFAULT. 

In the event of the defendant not pleading 
after the foregoing proceedings have been taken, 
the plaintiff may sign judgment, either interlo- 
cutory or final, according to the nature of the 
action. 

SUBSEQUENT PROCEEDINGS. 

No subsequent proceedings can be taken 
without the usual rules, to reply, rejoin, &c. 
being given, and demand made under such 
rules, according to the foregoing instructions : 
but the parties being once before the court, the 
proceedings wiU of course be exactly similar to 
the practice of this court, in ordinary cases. 

JUDGMENT IN THE COURTS OF GREAT SESSIONS 
OR COURT OF SESSION OF CHESTER. 

If interlocutory judgment has been signed in 
the above courts, a certificate thereof, and the 
nature of the proceedings, must be obtained 
from the late prothonotary or his deputy, and 
the same must be verified by affidavit entitled 
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in this Court, and filed with the Master of this 
Court ; and it would be proper to annex a copy 
of the declaration thereto ; and due and ample 
notice must be given to the defendant of pro- 
ceeding. 

- If final judgment has been signed in the 
Court of Great Session, or Court of Session of 
Chester, and the costs taxed there, a summons 
should be taken out, before a Baron, for de- 
fendant to show cause why execution should 
not issue against him: the summons should 
be founded on the certificate, afiidavit, &c. 
before-mentioned ; and in case any execution 
should be issued upon any final judgment so 
signed, it must be stated in such execution, in 
what court final judgment was so signed. The 
execution must be signed by the Master, and 
praecipe filed as in other cases. 

If final judgment has been signed in either 
of the Courts of Great Session, or Court of 
Session of Chester, without the costs being 
taxed, a copy of the bill of costs, and afiidavit 
of increase, with an appointment to tax before 
the Master of this Court, should be served on 
defendant (or his attorney, if he has appeared), 
so that he may have an opportunity of attend- 
ing the said taxation. It would also be a safe 
course to obtain, from the late prothonotary, a 

M 
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certificate (verified by afiidavit) of what costs 
ought to be allowed in respect of the proceed- 
ings in the said Courts. 

Any proceeding, in either of the said courts, 
must be continued by way of suggestion, in this 
Court, on the roll : such suggestion being sub- 
ject to correction, upon a summons obtained 
for that purpose, by any of the Batons of this 
court (a). 

(a) See the Stat. 1 WiU. 4, c 70 ; and R. C. Mic. T. 1 WiU. 4. 
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A. 

AFFIDAVITS 

of debt and service of process nay be takes before the 

Master and his clerk, 32 
used in a cause must not betaken before the attorney in the 

cause ilfl 

AMENDMENT OF PLEADINGS, time to answer, &c. 100. 
APPEARANCES, ue the several writs^ when and how appear- 

ances are to be entered thereto, 
praecipe, for how entered, &c., 48 
ARBITRATION. 

when cause referred, order drawa up by marshal in a town, 

by associate in country cause, 133 
when and how witnesses to be sworn, ih, 
submission to arbitration must be made a rule of court, ih, 
rule, how obtained, ih, 
may be moved by either party, ih, 
when motion to set aside award may be .made, 184 
within what time to be made, t6. 
rule ni$i must contain the objections to the award, ih, 
cannot be made last day of term, t5. 
no argument on that day, ih, 
to ground an attachment, award, &c., must be personally 

served, ih, 
may be done by the party himself, or by letter of attorney, ih, 
when demand made; copy of the award, &c.,must be served, 

136 
how to move for attachment, ih, 

rule for an attachment to show cause in the first instance, ih, 
must be personally served, ih, 
affidavits to be entitled in the cause, if the award be in a 

causey ib, 
when a verdict taken at nut^rtW, judgment may be signed, 

and execution issued, ib, 
when and what -cases defendant entitled to execution, ih, 
postea must be endorsed on the record for the sum awarded, 

186 
ma8ter*s allocatur marked on the poatea, ib» 

M 2 
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ATTACHMENT for not appearing to subpoena ad responden- 
duniy how to be executed, &c., 16 

alias, when may be issued, teste, &c., 17 

pluries, with proclamations^ how to be executed, &c., ib, 

Daii on, when and how to be taken, and for what sum, 19 

bond not assignable, ih, 

contempt fees on, 20 

appearance to, when and how must be entered, 36 
supersedeas on entering, 37 
contempt fees, when returned, ib, 

on a subpoena solvas for costs, when may be had, and how 
to be executed, 65 

for non-payment of costs on a rule of court, and Master*s 
allocatur 141 
ATTORNIES may be admitted in the Exchequer, 1 1 

may practise without a clerk in court, ih. 

how to obtain admission, ih, 

of ffreat sessions may have admissions inrolled, 12 

and may then practise in the principality, ih, 

how may be admitted to practise generally in the Ex- 
chequer, ih, 

must enter their names in a book kept for that purpose, 13 

as to service of notices, &c., upon, it, 

must put their names, &c., to all writs, praecipes, &c ih, 

as to privilege of attorn ies lately admitted, 29 

B. 

BAIL» special when must be put in, 38 
with whom filed, 89 
by whom to be allowed, t5. 
bail piece must be signed by the bail, ih, 
notice of, ih, 
exception to, ih, 

within what time may be excepted to^ t^. 
justification of, ih, 
amount of bail, 40 

who may be bail and what number of persons, ih. 
who may not be bail, ih. 
if bail are also bail in more actions than one, 41 
FOR PEISONSRS, within what time recog^zance must be 

transmitted, ih. 
all bail to be justified at chambers^ ih. 
upon exception entered when bail must justify, Scc^ ih, 
within what time notice of justification must be given, 4S 
notice of justification most be verified by affidavit, ih, 

must be given to the sworn derks to have bail piece 
at Baron*8 chambers, ih. 
if bail not put in within the regular time, mnst be justified 
though no exception given, t». 
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BAIL, if the bail do not appear to justify pursuant to notice, must 
pay costs before suffered to justify afterwards, ib, 
deposit in lieu of, see deposit, ib, 
what is a waiver of justification, 48 

affidavit of caption to be taken before a commissioner for 
taking special bail, 49 
BAIL FOR A DEFENDANT. 
amount liable for, 49 
proceedings against 

BY ACTION IN DEBT on recognizance, ISO 

great nicety required, ib. 

capias ad satisfaciendum to be first issued, ib, 

to whom to be directed, ib, 

teste and return thereto, ib, 

when and what time must be lodged in the sheriff's 

office, 121 
when defendant must be rendered thereon,' i6. 
plaintiff may proceed by subpoena ad respondendum or 

by quo minus, ib, 
when defendant must be rendered thereon, ib,. 
by SCIRE FACIAS, how to proceed, 1S2 
when must be lodged and for what time, t^. 

Proceedings must be by one or two writs of*ei,Ju.j ib, 
ow to proceed by one, 123 
teste and return thereof, ib, 

when and how long must be lodged in sheriff's office, ib, 
bail must be summoned thereon and writ returned 

scire feci, ib, 
proceeding by two writs, ib, 
teste and return thereof, t^. 

when and how long must be lodged in sheriff's office, ib, 
how to be returned by the sheriff, 124 
when bail must be rendered, ib. 
Rendering principal in discharge of, ib, 

within what time render must be made, ib, 
ought for perfect security to be rendered before return 
of ca, sa. 125 
in case of bankruptcy, time to render defendant may be 

obtained, ib, 
after bankruptcy and certificate allowed, the court will 

stay proceedings against bail, ib, 
if defendant in custody may be brought up by habeas to be 

rendered, ib, 
TO ATTACHMENT by rule of court bail may be taken upon 
by sheriff, 114 
BAIL BOND, 

ON ATTACHMENT, proceedings on, 113 
ON QUO MINUS, when assignment may be taken, 115 
may be stayed on terms, ib, 
BARONS OF THE EXCHEQUER, 1 
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BILL and SUMMONS ftj^ainst privileged persoBi, SO 

venire, when may be issued, and how to be executed, ib. 
distringas, when may be issned, and how to be executed, 30 

BISHOPS, proceedings against^ 29 

C, 

CAPIAS OF PRIVILEGE, 14, 29 

what persons are entitled to sue out, W 

service of, ib. 

appearance to, when and how entered, 88 
CASSETUR BILLA, 

may be entered on the roll by plaintiff, 66 
CERTIFICATES OF ATTORNIES may be entered by the 

master, 12 
CHANCELLOR A ND BARONS OP THE EXCHEQUE R, I 
COGNOVIT. 

when, where, and how to be filed, 97 

judgment, how signed, ib, 
COMMISSION OF REBELLION, to whom directed, 18 

how to be executed, ib. 

BAIL on, when may be taken, and for what amount, 20 

commissioners may be ruled, ib, 

contempt fees on, ib. 
COMPOUNDING PENAL ACTIONS 

may be compounded after plea on motion in court, 127 

how and when to be nade, t&« 

in qui tam actions, consent of law officers to the crown to 
be obtained, ib. 

in the discretion of the court whether to grant rule or not, t&. 

how rule obtained, ib^ 

the moiety to his Majesty to be first paid, 128 

if amount of composition not paid by defendant, an attach- 
ment may be issued, ih. 
COMPUTING PRINCIPAL AND INTEREST. 

in what case mle may be obtained, 97 

how and when obtained, ib, 

service of rule or order, t^. 

how judgment signed, &c on rule, 98 
CONCILIUM. 

cannot be moved for on demurrer until copies of books 
delivered, 71 

when may be moved for, ib, 

must be moved for by counsel, 73 

when and how obtained, ib, 
CONTINUANCE AND COUNTERMAND. 

on inquiry, what notice is necessary, asd whea and how to 
be served, 68 

on trial, what notice is necessary, 74 
CORPORATIONS AND HUNDKEDORB, proceei^gs 

against, 30 
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COSTS. 

taxation of, as between attorney and clienti when an order 

may be obtained, 147 
undertaking to pay must be ffiven, 148 
if bill has oeen paid, no order granted, except gross error 

or fraud, ti, 
when the attorney is bound to pay costs of taxation or 

to receive same, ib, 
ON NEW TRIALS, &c., where they are costs in the cause» 149 
when a party is entitled to costs of two trials and when 

not, to. 
when the event of two trials are contradictory, tb, 
when costs are to abide the event, ib. 
double and treble costs, ih. 
TAXATION of on posteas, &c., 86 
BJECTMENT, defendant's cosU in, how obtained, 94 
COSTS OF THE DAY. 

defendant entitled to, if plaintiff does not proceed to inquiry 

pursuant to notice, 6^ 76 
for not proceeding to TRIAL, 75 
when and how obtained, 76 



D. 

DECLARATION, 

when may be filed de bene esse, 50 

upon what process may be filed, t&, 

within what time may be delivered, t6. 

when cause out of court, 5 1 

with whom filed, t^. 

when may be filed, ib, 

when may be drawn upon a writ returnable essoign day, ib, 

when must delivered in chief, t^. 

after appearance or bail must be delivered, ib, 

within what time defendant must plead, 5^ 

when defendant entitled to an imparlance, ib, 

of what term should be entitled, tb, 

cannot be delivered until all the defendants in court, ib. 

BY THE BYE, who may deliver and when, 53 

NOTICE OF, when and how must be j|;iven, t(. 

not necessary on bailable process, ib, 
not to be served for two or three h9ur$ after 
writ served, ib, 

RULE to declare, see rule, t&« 
DEEDS. 

iNROLMENT of, how fiat to be obtained, 182 

inrolled by Master's clerk, and acknovyledge4 by the ]VIas- 
ter, ib. 
DEMURRER, 

and joinder signed by counsel, 70 
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DEMURRER. 

must be delivered, 71 

rule to join in, ti. 

how made up, ib, 

rule to bring in the books, ib, 

only the parts of pleadings demurred to must be copied into 

tne books, ib, 
who entitled to make the copies, t^. 
when must be delivered, ib, 

CONCILIUM, see CONCILItM, t^. 

when issue to part and demurrer to part, notice of trial may 

be given witti demurrer book, 72 
if judgment for defendant, there can be no trial, ib, 
if judgment for defendant on demurrer after verdict on trial 

for plaintiff, no judgment can be entered for plaintiff, ib. 
DEPOSIT IN LIEU OP BAIL, 43 
amount of to be paid to sheriff, ib, 

may be returned to defendant on perfecting special bail, ib, 
motion to pay same over to plaintiff, if special bail not put 

in, and enter a common appearance, ib, 
service of notice, 44 
if paid by a third person, must be returned to same person, 

and not to defendant, ib, 
upon payment of a further sum of 10/. into court, no special 

bail necessary, 45 
rule thereon and service, ib, 
upon judgment for plaintiff, motion may be made to have 

deposit paid over to him, ib, 
if bail given to the sheriff, ib, 
defendant may pay into court the amount sworn to, and 20/. 

in lieu of special bail, and enter a common appearance, 45 
after special bail filed, defendant may pay into court amount 

sworn to and 20/., and enter a common appearance, and 

enter exoneretur on bail piece, ib, 
if defendant in custody, may put in and perfect special bail, 

and issue a supersedeas to discharge him, 46 
rendering defendant in discharge of bail, t^. 
although bail rejected on justifying, may still render de- 
fendant, ib, 
DIES NON, what are, 32 
DISCONTINUANCE. 

when rule to discontinue may be given, 96 
how obtained, ib, 
costs of, ib, 

no discontinuance until costs paid, 97 
DISTRINGAS, for not appearing to ven. fk. ad resp. 21 
when may be issued and made ret. as to levying issues, 22 
ALIAS and PLURIES, when may be issued, ib, 
motion to the court to increase issues, 23 
as to returning issues, ib, 
rule for, 24 
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DISTRINGAS, satiBfoction out of issues to plaiDtiff^ and as to 
residue, 24. 
motion in court for, to compel an appearance, 85 
how to be executed, 80 
necessary affidavit to ground the motion, ib. 
all defendants must be in court before plaintiff can declare, 87 
when must be tested, ib. 
if two defendants, and only one appears, ib, 
when sheriff may retain or return issues, 88 
how to be executed against two partners, one being 

abroad, ib, 
cannot be issued until after a ve. fe., ib, 
against peers, bishops, and members of parliament, 30 
how to be executed, ib. 
against corporations and hnndredors, ib, 

how to be executed, 31 
APPEARANCE to, when and how entered, 37 
SPECIAL, on a special jury, 80 

may be issued by either party, and lodged with the 

sheriff, ib. 
sheriff not entitled to double fees, ib, 
DOCUMENTS filed in the Exchequer, when and how may be 
obtained to be given in evidence on a trial, 189 

E. 

EJECTMENT. 

lessor of plaintiff to be described as a debtor, in other re- 
spects the same as in other courts, 87 

must be entitled as of the term it is served, ih, 

must be served before essoign day, when to be moved, 88 

when to appear to, ib. 

when judgment may be moved for without being mentioned 
in court and when not, ib. 

landlord's appearance, 89 

second declaration prepared against the party appearing,!^. 

rule to confess, &c. must be attached to record, tb, 

if defendant does not appear on trial and confess, &c., ib. 

how to proceed, 90 

proceedings by a landlord against a tenant under 1 Will. 
IV. c. 70, as to bringing ejectment after an issuable term, 
90 

judge may certify after trial, that writ of possession may be 
immediately issued, 91 

proceedings under statute 1 Qeo. IV. c. 67, as to bail to be 
given by defendant, 98 

plaintiff not non-suited for not confessing, &c., 93 

if landlord fails must pay double costs, io. 

writ of possession, see HABERE FACIAS POSSESSIONEM, 

defendants costs, see costs. 
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ERROR» delay of and retaro of, 150 
how to obtain writ, ib, 
allowance and notice of, ih, 
when no errors are assigned, how to |>roceed to non pros, 

161 
and to tax costs and obtain execution, ib, 
when errors assigned, within what time assignment and 

joinder must be delivered, ib, 
and how ingrossed and filed, ib, 
how to proceed to affirm the judgment, 162 
if errors are to be argued, how to proceed, ik, 
BAIL in, within what time must be put in, ib, 
of exception to, and justification of, ib, 
cannot render principal, ib, 
IN PARLIAMENT, how to obtain same, 163 

allowance and notice of, ib, 
rule to transcribe, ib. 

how to proceedif transcript brought in, ib. 
EXECUTION, 

may be issued immediately on completion of judgment, 87 
the different writs of, ib. 



H. 



HABERE FACIAS POSSESSIONEM, 

writ of, when and how to be issued, 93 
HUNDREDORS, proceedings against, 80 
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IMPARLANCE. 

when defendant is entitled to, and when not, 56 
INFANTS, 

must sue by prochein amy, or guardian, 100 

how to obtain order, &c., ib, 

where defendant must defend by guardian, ib, 

if iniant sue as co-executor, ib, 

if does not appear by guardian, good ground for error, ib, 

application ^ould be made to him to appoint one, 101 
INQUIRY, WRIT OF. 

praecipe for, to be filed, 62 

when judgment may be signed on inquisition, ib, 

NOTICE ol^ upon whom must be served, t^. 

what notice must be given in town and country 
causes, ib. 

when attended by counsel, notice must be given, ib, 

plaintiff may move for a good jury, ib. 
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INTERROGATORIES. 

when a material witness is about to leave the kingdom, an 
order may be obtained to examine him de bene esse oo^ 
142 

can only be done' by consent, ih, 

application mnit be made to the court in term time, or to 
a Baron in vacation, ib. 

if to be examined in the country, a commission issues^ ib. 

prepared and signed by counsel, ib, 

a copy delivered to the opposite party with notice, &c., ib, 

witness taken before commissioners, &c., ib, 

if in London, taken before a Baron, ib, 

depositions cannot be used on the trial of defendant in the 
country, 143 

neither party entitled to costs, unless expressed in the rule, ib, 
ISSUE. 

by whom made up and ingrossed, 70 

how made up, ib, 

must be entered on the roll when required by defendai^ ib, 

DIRECTED — ^from the equity side to the plea side, 128 
JUDGMENT, 

BY DEFAULT, 

when may be signed, 61 

when may be set aside, and on what terms, i^. 

either interlocutory or final, according to the nature of the 

action, ib, 
entered by the Master, ib, 
ON INQUIRY, when may be signed, 02 

no rule need be given, ib, 

how signed, 64 
ON DEMURRER, when and how signed, 72 
as in case of a nonsuit, 76 

fbur days* notice to be given, t&. 

when may be moved for, ib, 

may be moved after molioD for costs of the day, 77 

how made, ib, 

a rule to show cause in first instance, ib, 

may be discharged on terms, ib, 

motion for, after a peremptory undertaking, ib, 

in what cases the court will give farther tim-e to try, ib, 

when judgment may be signed, 78 

no term's notice necessary, ib, 
to revive a-^^ee scire facias^ ib. 
SEARCH for, how made, 132 
FINAL on postea, no rule necessary on signing, 88 

how signed, &c., ib, 
ARREST of, motion maybe made before judgmeot signed, 85 

roll or inquisition brought into court on hearing, ib, 

stays judgment until rule discharged, ib, 

rule, how and oi whom obtained, ib. 
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JURAT to AFFIDAVIT, what it must contain, 49 

must be no erasure or interlineation, ib, 
JURY PROCESS. 

when venire should be tested and made returnable, 78 

DISTRINGAS, the like, ib. 

COMMISSION necessary in a country cause, ib, 

signed by the Master, 79 

when must be resealed, ib, 

M. 

MEMBERS OF PARLIAMENT, proceedings against, 29 
MESNE PROFITS, 

action for, when and how may be brought, 94 
MONEY INTO COURT, 

when it may be paid, 67 

Rule for, when and how may be obtained, ib, 

how paid in and to whom, ib, 

a furttier sum may be paid on terms, ib, 

when once paid in, cannot be aeain taken out by defendant, 
unless plaintiff recover a smaller sum on trial, ib, 

defendant cannot have it after arrest of judgment, ib, 

if plaintiff die after payment, 68 

if defendant die, ib, 

when plaintiff is entitled to costs, t^ 

when liable to pay defendants costs, ib, 

no rule necessary on plea of tender, ib, 

plaintiff may sign judgment if not paid in, 69 

must be paid at the time of pleading, ib, 

if taken out by plaintiff, and defendant does not pay costs, 
attachment cannot be issued, ib, 
MOTIONS, 

TO POT OFF TRIAL, when and how to be made, 76 
notice to be given, ib, 

TO SET ASIDE PEOCEEDINOS, must be made in the earliest 
stage, 137 
notice of, must be g^iyen in order to obtain a stay of 
proceeding, ib, 

notice should be two days, ib, 

actual day of showing cause, t&. 

when made last day of term, the court will not stay pro- 
ceedings, 138 

as to the form, &c. of the jurat to affidavits, t&. 

affidavits not to be taken before the attorney iii the 
cause, ib, 

nor before his partner, ib, 

affidavits on motions handed in to the Master by counsel, 
with whom filed, 139 

as to office copies, ib, 

a rule may sometimes be re-opened, t6. 
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N. 

NEW TRIALS, 

ON ISSUES DIRECTED motions for, need not to be made 

within the ordinary rules, 128 
must first be mentioned in equity, ib, 
MOTIONS for, not allowed generally, if damages under 
20/., 84 
must be within first four days of term, except on issues 

directed, ib, 
day of argument, 85 

cannot be made after motion in arrest of judgment, ib, 
grounds of motion must be set out in the rule nisi, ib, 

NON PROS, JUDGMENT OF, 

cannot be signed until all defendants are in court, 54 
defendant entitled to costs, ib, 
may have execution for costs, unless action grounded on 
a subpoena ad respondendum, 55 
must be entered on roll, ib, 

NOTICE OF DISPUTING BANKRUPTCY, 

when must be given, 66 
of TRIAL, when and to whom to be given, 73 
what notice required, ib, 

SHORT NOTICE, what, ib, 

O. 

OFFICERS of the Court, names of, 2 
clerk of the pleas and his deputy, 3 

duties of, ib, 
secondary sworn and side clerks, 6 

duties of, ib, 
bag bearer, 7 
duties of, ib, 
OFFICE OF PLEAS, where situate, 8 
office hours, ib, 
holidays at, ib, 
OUTLAWRY, no proceedings to, in the Exchequer, 34 

OYER AND COPY DEEDS, &C. 

when may be, demanded, and when not, 68 

when is a stay of proceeding, and when not, ib, 

of a bill of exchange, when and how may be obtained, ib, 

within what time must be given by defendant, ib, 

who must carry the instrument to give oyer, t^. 

P. 

PARTICULARS of demand, 

cannot be obtained without au affidavit^ 69 
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PARTICULARS of DEMAND, 

what affidavit must contain, ib. 

if already delivered may be required to be authenti- 
cated, 1*6. 
of SET-OFF no affidavit required, ib, 

application for particulars, no s(tay of proceeding till order 
obtained, ib, 
PAUPER. 

in what case a plaintiff may sue in forma pauperis, and how 

to obtain order, &c., 101 
must have a meritorious cause of action, ib, 
PEERS, proceedings against, 29 
PERSONS entitled to sue in the Exchequer, 9 
POSTEA, 

obtained from the associate or marshal, 82 

PLEAS FN ABATEMENT, 

when must be filed or delivered, 64 

if irregular, judgment may be signed, 65 

must be sisned by counsel and verified by affidavit, ib, 

in BAR and double pleas must be delivered, 65 

rule to plead, how obtained, 
may be amended, 66 
general issue must be delivered, ib, 
may be withdrawn on terms, ib, 

may be withdrawn and pleaded de novo, with a set-off 
and money into court, ib, 
PUIS DARREIN CONTINUANCE, when and how must be 

pleaded, and the effect of it, 147 
JUDGMENT RECOVERED, must be signed by counsel and 
delivered, 102 

subsequent proceedings, ib, 
SATISFACTION must be signed by counsel and delivered, 
103 
subsequent proceedings, ib, 
PRISONERS. 

within what time bail-piece mugt be t ransmitted fbr xrllow. 

ance, 41 
must justify bail though no exertion entered, 46 

supersedeas thereon, t5. 
within what time must declare, 104 
time to plead, ib, 
no demand of plea necessary, ib, 

otherwise in K. B, ib, 
service of declaration, t&. 
need not be described as a prisoner, 105 
declaration must be indorsed for the debt sworn to, ib, 
declaration by the bye, ib. 
if in K.B., must be brought up by habeas to be charged 

with declaration in this court, ib, 
habeas, t&.aa^ 111 
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PRISONERS, 

when must be brought into court, 106 

detainer when in a country gaol, ib, 

how to proceed on serviceable process, i^. 

if prisoner plead in person, issue to be. left with the 

gaoler, t6. 
notice of inquiry, 107 

plaintiff must proceed to judgment within three terms after 
declaration or render, w, 

must be charged in execution in two terras after judgment, 
or render, «'&. 

in case of a writ of error brought by a prisoner, t(. 

no treaty or agreement to deprive a prisoner of a super- 
sedeas, unless in writing, 108 

no supersedeas if notice of insolvent act given, ib, 

if superseded before execution, may be taken in exe- 
cution, t6« 

if discharged on execution cannot be taken again, ib. 

CHARGING IN EXECUTION, how done, ib, 
separate habeas for every action, t6. 

DISCHARGING under 48 Geo. Ill c. 183 

when entitled to discharge, and how obtained, 118 

RENDERING. See RENDER 

PRIVILEGE, penoDs having, 9 

officers of the court equity side, ib, 
plea side, ib, 

accountants, tb, 

when plaintiff and defendant are both officers, t(. 

must be sued by bill and not liable to be held to bail, 10 

same privilege whether plaintiffs or defendants, ib, 

same, if debt under 40f. except, ib, 

privilege taken away by statute, ib, 

trial at bar for, ib, 

may waive privilege, ib, 

wlien no privilege, 11 

wives and servants of officers privileged, ib» 

proceeding^ against peers, bishops, and members of fvarlia- 
ment, having, 29 

appearance for privileged persMis, whon and how en- 
tered, 38. 

Q. 

QUO MINUS, 14, 2S 

in what cases usually used, 28 
appearance. See stat, to, 29 
APPEARANCE to, when and how entered, 38 
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R. 

RECORD, how made up, 80 

by whom signed and passed, 81 
and with whom and when entered, iS. 
REMOVAL OF CAUSES, 

actions commenced in inferior courts may be removed by 

plaintiff or defendant by certiorari, 186 
may be removed by defendant by habeas, t6. 
CERTIORARI must be granted in vacation, ib, 
when by defendant, it must be done by motion in court on 

affidavit, t(. 
if removed by plaintiff, the bail are discharged, otherwise if 

moved by defendant u. 
certiorari issues out of the office of pleas directed to the 

judges or officers of inferior courts, t^. 
only one writ necessary for several causes, 137 
must be allowed by the Chief Baron, and signed by the Mas- 

ter, and a praecipe filed, t&. 
actions in replevin may be removed by certiorari, »6, 
RENDER, of defendant in discharge of bail, 46 
may be rendered to the fleet, to. 
who may render defendant, ib, 

IN THE COUNTRY under 1 Will. IV. c. 70, when and how to 
be made, 47 

when defendant already in custody in another action, 
how to be rendered, ib. 
REPLICATION, 

must be delivered, 69 
ROLLS, 

given out gratis by Master's clerk, 84 
when to be carried in, ib, 
entry of judgment on, ib. 
RULE TO DECLARE, 

must be given before non pros and declaration donanded, 54 

when may be given, A. 

tine to declare after, ib. 

not necessary to be taken out by plaintifl^ A. 

within what time must be given, tb. 

TO PLEAD, how and when may be obtained, 57 

demand of plea thereon, when may be made, &c., ib. 
NEW RULE to plead when necessary, i6. 
TO REPLY, REJOIN, &c^how obtained, 61 
within what time may be given, ih. 
when they expire, ik. 

SCIRE FACIAS. 

against BAii> tf« bail, 195 
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SCIRE FACIAS. 

to revive a judgment when necessary, 136 

may be by one or two writs of sci. fa., ib. 

how to proceed by one writ, ib. 

by two writs, ib, 

if judgment be ten years old, leave of the court must be ob- 
tained, 1S7 

if appearance entered, plaintiff must proceed by bill, ib, 

after a writ of error, when judgment must be revived, ib, 
SECURITY FOR COSTS. 

in what cases the court will make an order, 140 

application must be made before plea, ib. 

application should be made to the opposite party before 
motion: notice of motion should be made when a stay of 
proceeding; is required, 141 

if defendant has been arrested, he must put in bail before he 
can move, ib, 
SET-OFF may be pleaded or notice of given, 102 
SHERIFF. 

rule to return writ and bring in the body, 116 

ATTACHMENT for not returning, ib, 

when may be moved for, and how directed, 117 
if rule expire in vacation, 118 

not bound to return writ if six months out of office, ib, 

writs filed with the sworn clerks, ib, 

setting aside proceedings against, ib, 

when the court will set aside regular proceedings, ib. 

in what cases in particular, 119 

on what terms, io, 

when irregular may be set aside, ib, 

proceedings against to be strictly regular, t6. 

the like in original action, ib, 

if any very unnecessary delay in obtaining attachment 
against, the court will set same aside, ib, 

motion must be made as early as possible, 120 

notice of motion to be given, ib, 
SIMILITUR. 

when may be added by olaintiff, 60 
SITTINGS AT NISI PRIUS. 

days of, in term in London and Middlesex, 82 

the like after term, ib, 
SPECIAL CASE. 

by whom copies are to be made for the Barons, 132 

when concilium may be moved for, 133 

when argued, ib, 
SPECIAL JtTRY. 

how obtained, struck, and reduced, 79 

appointment how and on whom served, ib. 

cannot proceed exparte until third appointment, ib, 

when costs of, allowed, t^. 

N 
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STATUTE 8 and 9 Will. III. 

proceedings under, 64 
STATUTE OF LIMITATIONS. 

to save a writ, must be sued out and returned and entered on 
roll, 112 
SUBPCENA AD RESP. and subsequent process of contempt, 
14 
how to be served, &c., 15 
appearance to, when and how to be entered, &c., 35 

praecipe for, must be filed, t^. 
SOLYAS for costs, when a defendant is entitled to, 55 
how to be served, ib, 

ATTACHMENT thereon, see attachment, ib. 
AD TESTIFICANDUM, how obtained and by whom signed, 
&c., 79 

when must be re-sealed, ib. 
SUPERSEDEAS to discharge a prisoner, in what cases maybe 
obtained, and in what manner, 110 
if plaintiff die, ib. 



T. 

TERM'S NOTICE, in what case necessary, 99 

TROVER, defendant not to be held to bail on, without a 

judge's order, 81 
TRIAL, SOTICE OP, 
when and how given, 73 
what time necessary, ib. 
SHORT NOTICE, what, 74 
MOTION to put off, how made, 75 

notice must be given, ib. 
JIT THE RECORD, when the plea pleaded as a real defence, 
or in bar, how to proceed, 143 
when of another court, the tenor of record must be 

brought in by certiorari from chancery, 144 
when in a superior court, it is sent in by mittimus, t&. 
roll brought into court, ib. 
AT BAR, attorney general may demand for the crown, ib, 
what persons are entitled to it, ib. 
when the consent of the court must be obtained, 145 
when it should be moved for, ib. 
record entered with the Master, ib. 
the secondary attends instead of the Marshal, ib, 
tried by the roll, and copies delivered to the Barons, ib, 
BY PROVISO, the record may be carried down by de- 
fendant, ib. 
never granted unless laches by plaintiff, except in re- 
plevin, ib, 
either party may give notice, 146 
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TRIAL, NOTICE OF. 

if both parties carry down the record, the trial is upon 

the plaintifis, t6. 
when the defendant may enter his record in preference 

to plaintifi^ ib, 

V. 

VENIRE FACIAS AD RESPONDENDUM, and distringas 

thereon, 14 
against whom may be issued, 21 
as to personal and other service, ib, 
three modes of proceeding by, t^. 
j/irst mode, by personal service, ib, 
second mode, defendant to be summoned, 22 
when plaintiff may declare, ib, 
third mode, by a motion in court, for a distringas to compel 

an appearance, 25 
against peers, bishops, and members of parliament, 29 
against corporations and hundredors, 30 
APPEARANCE to, when and how to be entered, 37 

JURATORBS — see JURY PROCESS 

VENUE, 

how and when rule to change may be obtained, 69 

plaintiff may retain or bring back venue on giving material 
evidence, ib. 
VERDICT, SPECIAL, 

drawn up by counsel, 82^ 

day of argument, ib, 

to be copied for the Barons, ib, 

postea must be brought into court by the associate, 83 
VIEW, 

rule for how and of whom obtained, 80 



W. 

WARRANTS OF ATTORNEY, AND JUDGMENT thereon, 
when judgment not to be entered, must be filed — secstat. 

in K. B., 130 
when judgment signed, must be filed with the master, ib, 
how to sign judgment thereon, ib, 
if given to two persons, and one should die, ib, 

by two persons, if one should die, ib, 
if more than twelve months old, motion must be made in 

court in term, or a Baron in vacation, for a rule to enter 

up judgment, 131 
how made, ib, 

when rule absolute, and when only nisi, ib, 
the extra costs taxed by the master, and may be levied, 132 
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WELSH JUDICATURE, ' ^'^ 

as to rule of court, Mic. T. 1 Will. IV., 155 
due notice to be given to defendants of any proceeding in 

this court, ih. 
as to writs issued in any of the courts of great sessions, 156 
appearance thereto, &c.y ib. 
special bail thereto, ib, 
declaration and notice, t(. 
rule to declare, and judgment of non pros, 168 
rule to plead, &c., 159 
judgment by deikult, 160 
subsequent proceedings, ib, 
judgment, where signed in the late courts, ib, 
execution thereon, 161 

suggestion to be entered on the roll in Exchequer, 162 
WITNESSES, 

IN CUSTODY, may be brought into Court to give evidence 

by habeas, 129 
a Baron's order necessary, ib, 

habeas to be lodged with the gaoler, or warden, or marshal, ib. 
the officer allowed his reasonable expenses, ib, 
WRITS — the different writs used in the Exchequer, 14 
the nature of and returns to, ib, 
which must be signed by the Master, 31 
and which by the sworn clerks, ib, 
praecipes for must be filed, ib, 
if more defendants than one, all must be put into one writ, if 

resident in same county, except, &c., 32 
when may be tested and made returnable, ib, 
against baron and feme serviceable, ib, 

bailable, 33 
all made in trespass, ib, 
when notice to appear to, ib, 
may issue against several defendants for separate causes of 

action, ib, 
when returned by sheriff filed by the sworn clerks, 34 
may be obtained of the bag bearer, ib, 
AppSARAiiGES to, 9ee the several writs for the time and 

manner of appearing thereto, 

of INQUIRY, see INQUIRY. 
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